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In the Court of Appeals pf the District of 

Columbia 

October Term, 1926 
No. 4460 

Ifo. 4, Special Calendar 

Dennis Smith, appellant 

v. 

United States, appellee 

BHTET 1 OF »PPET.TJTP. 

- -- - **• 

STATEMENT QF T^E PASS 

Appellant, Dennis L. Smith, was convicted in the 
Supreme Court of the District of Columbia, under 
an indictment charging the offense of robbery, and 
sentenced to serve fifteen years in the penitentiary. 
From that judgment, he appeals to this Court. 

Appellant was jointly indicted with George Bel- 

hummer who pleaded guilty and was given a s imila r 

sentence in the penitentiary. The crime of which 

appellant was convicted was committed shortly 

after midnight of July 25,1925. Charles Turner, 

then living at 1231 Massachusetts Avenue south* 

east, returned home late at night and as he ap~ 

(i) 
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proaehed his home, noticed Belhummer in front of 
the house, apparently fixing his garter. When 

, f ' | ^ * i { * * 

Turner alighted from his automoible and started to 
enter the house, Belhummer closely followed. Tur¬ 
ner stopped short and asked the man who followed 
him what he wanted. Belhummer pulled a re¬ 
volver from his pocket and, threatening his victim, 

• 

robbed Turner of a tie pin worth seven hundred 
dollars, a ring worth two hundred dollars, and 
money of the value of forty-seven dollars, taking 
the currency from Turner’s pocket and the ring 
from his finger by force. 

Turner was about to obey the robber’s command 
to go into the house, when he heard a noise and, 
looking behind, saw that Belhummer had fallen as 
he stalled away. Belhummer got up hastily and ran 
to a Ford automobile, a sedan, which, with the 
motor running, was on Thirteenth Street southeast, 
between Massachusetts Avenue and B Street. k This 
was in the immediate vicinity of Turner’si home} 
Turner noticed there was, more than one man in 
the car as it moved away. On the night of August 
'6, 1925, Turner went to detective headquarters in 
this city and there identified Belhummer as the man 
who robbed him. . * H “ « * . 1 

* Belhummer was arrested under the name of 

* 

George Coates. He readily admitted his part in the 
crime. He told detectives that before the nighttof 
the robbery, he met appellant, Dennis L. Smith, >in 
a pool room on Ninth Street northwest; that Smith 
told him he knew a man hamed Turner who wore 


3 


•diamonds and was supposed to carry a large sum of 
money around with him; that it would be easy to 

■'■‘take” Turner; that he would do the job himself 

» * 

except that Turner knew him; that Smith offered 
to point Turner out to the defendant Belhummer. 

Belhummer stated he could not rob the man 
because he had no gun and Smith gave him a gun 
and a cap and made an appointment to meet him on 
the Saturday night following when he would take 
Belhummer to the place where‘Turner lived and 
would point Turner out to Belhummer; that the 
gun and cap were to be left in Smith’s Ford ma¬ 
chine until needed; that on Saturday, July 25, 
1925, Belhummer met Smith, as arranged, in the 
same pool room where the first conversation be¬ 
tween them occurred; that the meeting was be¬ 
tween 11 and 12 o’clock that night; that Smith 

drove Belhummer to the vicinity of Turner’s 

* 

home and again gave him the gun and cap; that 
Smith drove the automobile by Turner’s house 
three or four times and that when Turner was 
pointed out to Belhummer, he alighted from the 
car, Smith telling Belhummer that he would wait 
around the comer for him; that after robbing 
Turner, he fell down but got up again quickly and 
Tan around the comer to where Smith was waiting 
for him, in the automobile, the motor running; 
that he divided the money with Smith and that 
'Smith wanted the diamonds but Belhummer would 


not give them to him; that on the same morning 
Smith came to the house where Belhummer lived 



* 


at 030 Ninth Street sonfowesi, and they rode away 
in Smith’* Ford car, visiting several places in an 
attempt to dispose of die jewelry; that at the last 
place visited. Smith advised Belhnmmer he had 
sold the pin for $2004)0 and accordingly gave Bel- 
hummer $100.00 for his share; that Smith name to 
see Belhnmmer two days later and inspired 
whether Belhnmmer would take tfdrty-five dollars 
for his share in id® ring which was stolen from 
Turner as he (Smith) could not get rid of the 
jewelry, or in the alternative, would Belhummer 
give Smith thirty-five dollars and take the ring 
himself; that he fold Smith be did not want the 
ring, he could not use it and Smith gaye him thirty- 
five dollar# ip money for his share of this item of 
the loot. 

Turner identified the stone from the ring stolen 
from him when the samp was e x h i b i ted fo hfip in 


Court, together with the pin, (ft, p. &). Turner 
never saw ffoUmminer before the night of fop rob¬ 
bery but had known appellant Smith for eight or 
nine years. (Ifoc, pp. 2 and 5.) 

William P. Cady testified (Pec, pp. d and fi) that 
he was acquainted with the appellant and knew him 
in August pf 1925; he identified part of foe pin as 
one which he had bought frpw Smith on & Street,, 
paying Smith two hundred dollars for it; that he 
subsequently turned the pin oyer fo the police de¬ 
partment; font m a conversation with Smith, ( at 



him that he seeded the Wim f» r someone; staring 
he (Smith) dpi not own the pin hut was selling it 
for another person, 

Thomas Horan testified to was acquainted with 
the Appellant since June, 1-925; that on July 27, 
1925, he purchased a dwond setting from Smith 
advancing film fifty dollars on the same (Reo- p. 5) f 
that he had the stone reset during August, )D25, at 
the store of Edward Voight, jeweler, at 727 Seventh 
Street northwest; that attar the stone was reset, 
witness topfi % jewelry home; that he turned the 
ring oyer to Petective Waldron; that the atone 
hihited to him in comt was the same one that he 
honght from appellant- 

Appellant sold loot of robbery?—Denied that he ever 

s*y je»?try jm tu wn fronted i>y witapsa—Then m#in- 

tpiqed sijenee 

Edward J- KeiUy testified that be tod been a 
member p.f the Metropolitan p<diee department for 
oyer nineteen years end wan assigned te detective 
haarqnarters; that he knew both defendant Pel- 
hummer and the appellant Smith; that he was pres¬ 
ent at a conversation between Reibummer and 
Smith at the local detective bureau gnd WftS Wter 

wise premnt at a conversation between Cady and 
appelant; that Retentive Scrivener on August fi, 

193$, showed appellant a diamond stick pjn at de¬ 
tective hegdqwtarit that Smith stated that he had 
never had that pin; Cady was then brought in. and 
w hep a#ed to tell about the purchase of a pin -from 

Smith, stated that he had rather not talk about it 


while Smith was present; a little later on, when 
Cady was brought back into Smith’s presence, he 
stated to Smith “Go ahead and tell about the pin. 
I don’t want to tell anything about it, I don’t want 
to be called a squawker”; that Smith said “All 
right Cady, go ahead and tell them, there will be no 
hard feelings one way or the other as far as I am 
concerned”; Cady then said “I bought the pin from 
Smith and paid two hundred dollars for it”; De¬ 
tective Kelly then turned to Smith and told him 
“You heard what Cady said about buying this 
pin”, and Smith replied “Yes”; Kelly then told 
Smith “then state what you have to say about it”; 
Smith said “It is a long story, I will tell it in Court, 
I.would rather see my lawyer.” 

' Ethel V. Murphy (Rec. p. 10), testified that at 
the time of the robbery she lived at 530 Ninth 
Street, southwest. This was where Belhummer 
lived. Smith came there in a Ford sedan to see 
Belhummer at least three times. She was never 
introduced to Smith, but recalls that Belhummer 

L. 

was not at home the night of the robbery and that 
Smith came to the house after the robbery; early in 
the morning about 7.30 or 8 o’clock. 

Jacof Wolf testified that he was a chauffeur for 
the police department, attached to detective head¬ 
quarters and knew appellant and recalls the occa¬ 
sion when appellant was at headquarters, and had 

* 

a conversation with the detectives; that he found 
a revolver and a cap between the seat and the back 
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part of the Ford sedan driven by Smith, which was 
parked outside of police headquarters. 

The testimony of Joseph F. Waldron, police de¬ 
tective (Rec. p. 12), substantiated the story related 
by Kelly. 

There can be no question but what the cap and 
gun found by Jacob Wolf in Smith’s Ford sedan 
were the same cap and gun used by Belhummer 
when Turner was held up at the point of a pistol 
for (Rec. p. 27) Belhummer, testifying for the de¬ 
fendant below, explained his version of how the 
gun and cap happened to get in Smith’s auto¬ 
mobile. * 

Practically all of the detectives who talked with 
Belhummer at police headquarters took the stand 
to deny the story he told relative to alleged mis¬ 
treatment at their hands. 

In the statement of facts, appellee has attempted 

* 

to give a resume of the testimony affecting Bel¬ 
hummer’s impeachment by the Government, but 
not his testimony given in aid of the defendant. 

ARGUMENT . 

In so far as practicable, appellee will attempt to 
discuss the assignments of error in the order in 
which they are presented in appellant’s brief. At 
the outset of the trial, appellee honestly believed 

t 

that Belhummer would, as he had promised, testify 
on behalf of the Government. Ample evidence was 
subsequently introduced to connect Smith with the 
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UcfuUf tWbbery of T briie**,' sufficient evidence iot 
the jury to fold that ther autoihebile W&iting for 



by SMth under a pr<&T7anged plan. 

Appellant was charged, not as an accessdfy, but 
US a principal. feiSonS wh6 dre present and par¬ 


ticipate iii the cQtmnissioii Of a Crime are not ac¬ 
cessories, they* are principals. 

1 Wharton Crim. Law (11th Ed.), Sec¬ 
tion 24f% page 14; Section 263, page 335; 
Section 287, page 353. 

1 Kussel on Crime (9th ed.) pages 47, 
57, 68. 

1 Bishop on Crim. Law (9th ed.), Sec¬ 
tion 649, page 470. 

This is true, whether they be present actually, 
physically, or constructively. 

Section 908 of the District of Columbia Code 


provides as follows: 

In prosecutions' for any criminal offense, 
all persons advising, inciting, or conniving 
at the offense, or aiding or abetting tthe 
principal offefidCi*; shall be charged as prin¬ 
cipals and not as accessories,; the intent of 
this Section being that as to all accessories 
before the fact the law heretofore appli¬ 
cable in cases of misdemeanor only shall ap¬ 
ply to all crimes, whatever the punishment 


ThuS if Was entirely proper for the Government 
to pt*6ceed With the introduction of testimony under 
the theory that Smith and Belhummer were both 



principals if* the* robbery of Turner. When the 
Assistant Bfetrfei Attorney static? that the goverii- 
meat coUld, connect tip the circtm&tainefcS' relating 
to the* actual robbery of Tinker by Belhnmmer 
with that of the appfefiant* he did! so, a& the record 
discloses, ist the? confident belief that Belhummcr 
would testify for the prosecution as he had 
promised to do. Appellee submits' that the* evi¬ 
dence was sufficiently connected ttp to enable the 
jiury to pass upon the r question of Smith’s guilt or 
innocence even after Bemumrnfer had surprised the 
prosecution by his adverse testimony. 

In the authorities cited by appellant on this 
point, namely, Bolt v. United States,- 55' Appt D. (X 
121 } Engle v. United States > 48 App. D. C* 466, and 
Wiborg V. United States, 168 U. S. 132, there was 
no situation presented typical of the ease at bar, 
and review of those cases* fails to* Show in’ what man¬ 
ner appellant’s contention is supported.. 

Second point-—liOpeacfrnlent of Uethummer by assist¬ 
ant district attorney—Ifeadliig* of sworw statement of 
hostile witness-to jury tfot error 


Under the second 1 point in his brief, appellant 
takes up What he considers to Be fife' most impor¬ 


tant grievance* covering the 5 sfeCofid and eighth 
assignments of error. It to diMcult tb perceiVe 
appellant’s claim 1 that no 1 proper foundation" was 
laid for introducing 11 ih 1 evidence 1 the i sworn state¬ 
ment of Felhummter, dated OctOfee** $ 19251 The 
rule a& uniformly stafOd^fibt only fi f thfe court but 


by various appellate courts, is that before a witness 
can be impeached, who has unexpectedly proved 
hostile, the attention of the witness must first be 
directed to the time and circumstances of his prior 
contradictory statement. The record (P. 3, Line 
78; p. 4, to line 113) reveals that every essential 
element of this rule was complied with; first, as 
to time; second, as to place; third, as to the person 
or persons present; and, fourth, to the details of 
the conference or interview at which the statement 
was made. When Belhummer testified that there 
was no one with him when Turner was robbed, it 
was plain to government counsel that the witness 
had decided to change his story. Appellee sub¬ 
mits there was no other proper inference to be 
drawn from Belhummer’s testimony. When the 
witness said that he did not see appellant on the 
night of the robbery and that there was no one 
with him when Turner was robbed, he gave the lie 
to each of the many statements contained in his 
affidavit which purported to give a correct version 
of the robbery. It would have been idle for the 
government to have followed this testimony up 
with cross-examination of Belhummer as to every 
detail in the various statements in Belhummer’s 
affidavit; he had unequivocally testified that he 
did not see Smith on the night of the robbery, and 
that no one assisted him in robbing Turner, and 
his denial could not have been any more emphatic 
or complete if he had categorically denied each and 
every statement previously made. 


II 


Belhumhrer admitted making an Oral statement; 
said that statement was reduced to writing, was read 
to him and he signed it and told government counsel 

l 1 - ■ ± 

the statement was trtie. He identified his signature 
and named the prosecuting officer who had sworn 

i _ » 

him to the affidavit. He added that the statement 
so given by him on the prior occasion, ahd under 
the circumstances fully described to him, was 
untrue, thereby implying that every mention in said 
statement of the circumstances relative to the rob¬ 
bery was a myth; how could he have more emphat- 
ically denied his previous statement in any other 
way? 

The Court did not immediately permit govern¬ 
ment counsel to cross-examine Belhummer for the 
purpose of impeaching him. The Court waited un¬ 
til, as appellee submits, a prima facie case was es¬ 
tablished against appellant; then, in order that the 
District Attorney should not be bound by what 
Belhummer had testified to on the stand, the court, 
in its discretion, permitted impeaching of the wit¬ 
ness, not as evidence of the crime that Smith was 
alleged to have committed, but to affect the weight 
of the evidence which Belhummer had given. The 
record fails to disclose any abuse of discretion in 
this instance. Comparing the statement sighed by 
Belhummer prior {b the trial and subsequently in¬ 
troduced fdr the express purpose,- ad outlined above; 

by the District Attbrheyy it id difficult to under¬ 
stand appellant’s contentioh (Brief, p. 7) that gov- 
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emment counsel did not ask appellant a single 
question about the contents of the statement dated 
October *28, 1925. His cross-examination of Bel- 
hummer brought out every material allegation in 
that statement. After such cross-examination, and 
the reading of the sworn statement of Belhummer 
w to the jury, the court appropriately instructed the 
jury upon the matter (Rec. p. 16). 

When appellant suggests that the court permitted 
government counsel to violate Section 1073-A of 
the Code of the District of Columbia, in impeach¬ 
ing testimony given by Belhummer (Brief p. 10), 
he appears to forget that appellant below stipulated 
with government counsel as to the testimony of 
certain witnesses in regard to the making by Bel¬ 
hummer of statements at police headquarters 
wholly inconsistent with the story related by him 
on the witness stand. Appellant having practically 
consented to the introduction of such evidence at. 
the trial, can not be now heard to assign its recep¬ 
tion as reversible error. 

Appellee does not disagree with much of the dicta 
contained in the brief of appellant concerning the 
necessity of first directing a witness’ attention to 
the circumstances of the mqking of an alleged prior 
inconsistent statement when impeachment of that 
witness is attempted. Much of the appellant’s 
brief is devoted to the assertion of this legal prin¬ 
ciple but.it is submitted the present record does 
not affect these principles. , . ■ , 
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Many erroneous citations by appellant—Authorities 

listed do not conflict with rulings of trial court 

So many errors appear in the citation of authori¬ 
ties by appellant, that it is difficult to follow the 
theory advanced by him relative to impeachment. 
For example, Johnson v. Wells, 115 Pac. 375, cited 
on page 19 of appellant’s brief, is an original pro¬ 
ceeding in mandamus by one G. A. Johnson against 
County Judge R. H. Wells, to disqualify this offi¬ 
cial from trying a case on the ground that the Judge 
would be a material witness in behalf of the defend¬ 
ant at the trial of such case. The quotation attrib¬ 
uted to the Criminal Court of Appeals of Okla-, 
homa in this case fails to appear in the text of the 
decision. This case had nothing whatever to do 
with the actual trial of an accused, much less cover¬ 
ing the question of impeachment. 

Analysis of the numerous cases cited by appellant 
in support of his second assignment of error fails 
to show that any one of such cases directly supports 
his proposition or conflicts in any way with the rul¬ 
ing of the trial court under the circumstances of 

the instant case. 

• \ 

In Gordon v. United States, 53 App. D. C. 154, 
it was held that a witness can not be impeached by 
contradictory statements made by him in conversa¬ 
tion with another until his attention had been called * 
specifically to the former statement, with particu¬ 
larity as to the time and the place and the circum¬ 
stances, so that he can deny or explain them. There i 
is no quarrel with this proposition, but appellee 






submits that Belhummer’s attention was specifically 


directed to the statements which he made and to 

V ‘ f J l 

all the relevant circumstances connected therewith. 

Jones v. State , 142 S. W. 838 (Ark.), held that 
under the statute of the State of Arkansas, pro¬ 
viding that before other evidence can be offered 
of a witness having made at another time a differ¬ 
ent statement he must be inquired of concerning 
the same with the circumstances of time and per¬ 
sons present, it was proper to confine the examina¬ 
tion of an impeaching witness to statements about; 
which the witness sought to be impeached had been 
interrogated. The Court, in that opinion, made 
this significant statement: 

It being to some extent a matter of discre¬ 
tion as to what form shall be adopted in 
propounding questions to impeaching wit¬ 
nesses, that discretion will not he disturbed 
on appeal unless there has been a clear 
abuse. (Italics supplied.) 

State v. Potts , 144 S. W. 495 (Mo.), was a prose¬ 
cution for setting up and maintaining a gaming 
table and a gambling device. The defendant’s con¬ 
viction was reversed because of improper remarks 
by counsel for the State in commenting on matters 
excluded from the evidence by the trial court. The 
Supreme Court of Missouri, in this case, did no 
more than recognize a time-worn principle* of law, 
when it said that a foundation must first be laid; 
before th& witness can be impeached on the groundl 
of surprise; 
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Froeming et cd. v. Stockton Electric R. R. Com¬ 
pany , 171 Calif. 401, does not differ from the long 
line of eases which hold that in the case of impeach- 

4 ' 

ment of a witness, specific questions must be asked 
in order to sufficiently acquaint the witness with the 
circumstances of the former contradictory state¬ 
ments. The extent to which this decision went was 

* « ' ' * » • 1 f r.'»* ^ ^ < * r- y 

to hold that where, on cross-examining a witness, a 
signed statement was produced and read but with 
no preliminary foundation laid and without intro- 
ducing the statement in evidence, the testimony so 
elicited is inadmissible, as is that of another witness 
who took the statement, since impeachment by 
prior conflicting statements of a witness requires 
that a foundation be laid before admitting them. 

Cole v. State, 65 Tenn., 9, holds that in order to 
impeach a witness by proving that he made state¬ 
ments out of court, contrary to what he has testi- 
fied to in court, the time, place and person, to whom 
the declarations were made must be stated, and also 
the words or their substance. 

• r • i » ’ i ' ' • i , 

Murphy v. St. Louis, Iron Mountain and South¬ 
ern R. R. Company, 122 S. W. 636, relied upon by 
appellant, holds to the same effect as State v. Potts, 
■supra, namely, that before evidence, of prior con¬ 
tradictory statements can be received, the attention 
of the witness .sought to be impeached must be di¬ 
rected to the circumstances, time, person, and 
place. This principle ,is too SQiwd for argpmept, 
yet appellant devotqs many pages pf his yplpmi- 
npus brief to discusshjn of this subject 


f 
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In Ryerson v. Abington, 102 Mass. 526, upon 
which appellant places great stress, it was held 
that circumstances of time, person, and place were 
not suggested to a witness, and in the absence of 
such facts it was error to ask the witness whether 
he had not stated to another person that he, the 
witness, had made a statement inconsistent with his 
testimony given in court. In this case the attention 
of the witness was not even directed to the time or 
to the place when and where an alleged contra- 
dictory statement was made to a third person and 
no other circumstance was suggested which could 
possibly have fixed the occasion in the mind of the 
witness. 

Texarkana Gas and Electric Company, et al, v. 
Lanier et al, 126 S. W. 67, again laid down the 
familiar rule that where it is sought to impeach a 
witness by showing that he had made statements 
upon another occasion, at variance with his testi¬ 
mony at the trial, he should be given some oppor¬ 
tunity of explaining the discrepancies and if the 
matter has not been called to his attention and a 
predicate laid for impeachment, he could not be 
denied an opportunity to be subsequently called to 
the stand and make such explanations as he might 
be able to give. The witness, E. C. Maddox, testi¬ 
fied at the trial of a personal injury action, in a 
somewhat different manner from the way he had 
described the accident in a previously signed state¬ 
ment ; it was attempted to cross-examine him con¬ 
cerning it in the same way that any ordinary wit- 
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ness might be cross-examined in a trial. It was 
not a case of a witness surprising the party calling 
him by giving adverse testimony; there appears to 
have been no instruction given to specify the pur¬ 
pose for which the prior contradictory statement 
of Maddox was admitted. In the instant case 

- (Rec. p. 16), the jury was specifically told for what 

* _ 

purpose Belhummer’s prior contradictory state¬ 
ment was received and the jury was specifically in¬ 
structed that it was not evidence against appellant 
in any sense of the word. 

In this connection see United States v. Budd, 144 
U. S. 154, where it was stated: 

It is familiar law that where a witness dis¬ 
closes, in his testimony, that he is adverse in 
interest and feeling to the party calling him, 
the latter may change the character of his ex¬ 
amination from a direct to a cross-examina¬ 
tion, and the opposing party is always ad¬ 
verse in interest. In Clarke v. Saffery, Ryan 
and Moody 126, in which plaintiff’s counsel 
called the defendant as his own witness and 
sought to cross-examine him, Chief Justice v 
Best said:‘ 4 If a witness, by his conduct in the 
box shows himself decidedly adverse, it is 
always in the discretion of the Judge to al¬ 
low a cross-examination; but if a witness 
called, stands in a situation which of neces¬ 
sity makes him adverse to the party calling 
him, as in the case here, the counsel may, as 
a matter of right, cross-examine him.” 
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Conditions necessary before ifitness is impeached— 
Supreme Court’s view of subject—Discussion of 
“surprise testimony” . 1 


Two things must concur before a party will be 
permitted to impeach his own witness, according 
to Harris v. United States, 115 Pac. 373 (C. C. 


A. Okla.). First, the party must, in good faith, 
be surprised by the testimony of the witness; sec- 
ond, the testimony of the witness must be injurious 
to such party. These conditions given, a party 
may impeach the testimony of his witness by 
proof of contradictory statements made by the vit- 

* \ \ f ' * \ ^ V k ( ^ J | f 1 4| * 

ness prior to being placed on the stand. See 

j ^ * 

Sturgis v. State, supra; Culpepper v. State, 111 


Pac. 679. 


More than thirty years ago, the Supreme Court 
of the United States, in St. Clair v. United States, 
154 U. S. 134, was called upon to consider the ques¬ 
tion of what latitude should be allowed counsel in 
the examination of a witness who has taken him 
by surprise. The Court, in holding that govem- 
ment counsel could show that the testimony of a 
witness has surprised him and that it was contrary 
to the examination of such witness preparatory to 
the trial, or to what the Government had reason to 
believe that the witness would testify, had this to 


say: 

An exception was taken to the mode in 

■*-» . r ( 

which the district attorney was permitted to 

* r » | * , t - y 

examine one of the witnesses introduced by 
the Government. The attorney announced 


that the answers of the witness had taken 
him by surprise, and asked that he be per¬ 
mitted to put leading questions to him. This 
was allowed, and we can not say that the 
court in so ruling committed error. In such 
matters much must be left to the sound dis¬ 
cretion of the trial judge who sees the wit- 

ness, and can, therefore, determine in the 

• « 

interest of truth and justice whether the cir¬ 
cumstances justify leading questions to be 
propounded to a witness by the party pro¬ 
ducing him. In Bastin v. Carew, Kyan & 
Mood. 127, Lord Chief Justice Abbott well 
said that “in each particular case there 
must be some discretion in the presiding 
judge as to the mode in which the examina¬ 
tion shall be conducted in order best to an¬ 
swer the purposes of justice.” The rule is 
correctly indicated by Greenleaf, when he 
says: “But the weight of authority seems 
in favor of admitting the party to show that 
the evidence has taken him by surprise, and 
is contrary to the examination of the witness 
preparatory to the trial, or to what the party 
had reason to believe he would testify, or 
that the witness has recently been brought 
under the influence of the other party and 
has deceived the party calling him. For, it 
is said, that this course is necessary for his 
protection against the contrivance of an art¬ 
ful witness, and that the danger of its being 
regarded by the jury as substantive evidence 
is no greater in such cases than it is where 
the contradictory allegations are proved by 
the adverse party.’? 1 Greenl. Ev. 12th ed. 
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p. 444; Taylor on Ev. 6th ed. p. 1262 A;: 
Regina v. Chapman, 8 Car. & P. 558, 559; 
Regina v. Ball, 8 Car. & P. 745; Clarke v. 
Saffery, Ryan & Mood. 126. 

The Supreme Court has never reversed itself on 
this position. In Hickory v. United States, 151 
U. S. 303, Mr. Chief Justice Fuller made this 
observation: 

When a party is taken by surprise by the 
evidence of his witness, the latter may be in¬ 
terrogated as to inconsistent statements pre¬ 
viously made by him for the purpose of re¬ 
freshing his recollection and inducing him to 
correct his testimony; and the party so sur¬ 
prised may also show the facts to be other¬ 
wise than as stated, although this inciden¬ 
tally tends to discredit the witness. As to 
witnesses of the other party, inconsistent 
statements, after proper foundation laid by 
cross-examination, may be shown; Railway 
Company v. Artery, 137 U. S. 507; but proof 
of the contradictory statements of one’s own 
witness, voluntarily called and not a party, 
inasmuch as it would not amount to substan¬ 
tive evidence and could have no effect but to 
impair the credit of the witness, was gener¬ 
ally not admissible at common law. Best,. 
Ev. p. 645; Whart. Ev. p. 549; Melhuish v. 
Collier , 15 Q. B. 878. 

By statute in England and in many of the 
States, it has been provided that a party 
may, in case the witness shall in the opinion 
of the judge prove adverse, by leave of the 
judge, show that he has made at other times- 
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statements inconsistent with his present tes¬ 
timony, and this is allowed for the purpose 
of counteracting actually hostile testimony 
with which the party has been surprised. 
Adams v. Wheeler , 97 Mass. 67; Greenough 
v. Eccles , 5 C. B. (N. S.) 786; Rice v. How¬ 
ard , 16 Q. B. D. 681. 

In St. Clair v. United States, supra, three men 
were charged jointly with having murdered a mari¬ 
ner on the high seag within the admiralty and mari¬ 
time jurisdiction of the United States. A witness 
produced by the Government gave a wholly dif¬ 
ferent version of the circumstances leading up to 
the alleged murder of one Fitzgerald from what he 
had theretofore stated to the District Attorney. 
In the Hickory case it was alleged in the Supreme 
Court that error was committed by the District 
Court in refusing to allow defendant’s counsel to 
show that he was surprised at the testimony of a 
defense witness and to show previous declarations 
of the witness to defense counsel, through an inter¬ 
preter, on several occasions during the prepara¬ 
tion of the case, contrary to his testimony on the 
stand, the first declarations being favorable to de¬ 
fendant. The testifier was not a hostile witness, 
however, and the Supreme Court held that his tes¬ 
timony was not in itself prejudicial so far as it 
failed to prove an alibi offered by the defendant 
for a given date r yet it did contradict, in some re¬ 
spects, the version given by another defendant wha 
testified in his own behalf. The trial court allowed 
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defense counsel to cross-examine the witness, if 
they chose, and to prove the fact to be otherwise 
than as stated by him. Said the Court, at page 
309 of the opinion: 

* * * We can not say that error was 

committed because the court, in the exercise 
of its discretion, under the circumstances, 
declined to concede any further relaxation 
of the rule. 

In Swift & Co. v. Short, 92 .Fed. 567 (C. C. A. 
8th Cir.), it was held that while a litigant may 
not impeach the general character of his own wit¬ 
ness, yet this rule does not prevent him from show¬ 
ing the truth of any fact that he wishes to establish, 
and when witnesses, called in behalf of a given 
party, disagree as to a particular fact, the testi- 

r « • ^ • 

mony of neither is conclusive, and this is true 
though the party to the suit be one of the witnesses. 
.Said the Court, at page 570: 

Moreover, under some circumstances, 
where a party has been deceived by one of 
his witnesses, who has given testimony 
which was unexpected, the better view is 
that the party so deceived may impeach the 
^witness to the extent of showing that the 
statements made by him on the witness stan£ 
are contrary to those made by him before 
the trial or before he was sworn. Citing 
Greenleaf Ev. (15th ed.) Stecs. 443, 44, and 
cases there cited; Mdhmsh v. j Collier , 15 ,Q. 
B. 378; Hemming way v. Garth, 51 Ala. 530. 

» 
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In Hdys v. Tacoma Railway & Power Co., 10(T 
Fed. 48, where the contention was made that the 
Court erred in permitting plaintiff to impeach one 
of his own witnesses, it was held (page 51) : 

It is true that ordinarily in calling a 
witness to testify in his behalf, a party to a 
suit vouches for his credibility. But in a 
case like this, where a witness is called to 
prove one of the material facts in the case, 
and his testimony is wholly different from 
what he has stated it would be, and the party 
calling him is taken by surprise, I think the 
better rule is that it rests in the sound dis¬ 
cretion of the court to permit the impeach¬ 
ment. 

Appellant’s brief confuses surprise with right of coun¬ 
sel to refresh memory of forgetful witness—What 
common-law procedure act provided respecting im¬ 
peaching of witness—Expression of Federal courts- 

Counsel for appellant has apparently confused 
the right of counsel to refresh the memory of a 
forgetful witness with the question of surprise. 
The right to refresh the memory of a witness in 
no way depends on the surprise which may have 
been created by his testimony. The right to re¬ 
fresh the memory of a witness, by a proper matter^ 
exists independently of surprise. 

The Common Law Procedure Act was adopted 
by the British Parliament a few years after 
Melhuish v. Collier, supra, was decided it 1854* 
On the question of impeaching a witness who has 
surprised counsel, it provided as follows: 


24 


A party producing a witness shall not be 
allowed to impeach his credit by general evi¬ 
dence of bad character, but he may, in case 
the witness shall in the opinion of the judge 
prove adverse, contradict him by other evi¬ 
dence, or, by leave of the judge, prove that 
he has made at other times a statement in¬ 
consistent with his present testimony; but 
before such last-mentioned proof can be 
given, the circumstances of the supposed 
statement, sufficient to designate the partic¬ 
ular occasion, must be mentioned to the wit¬ 
ness, and he must be asked whether or not 
he has made such statement. 17 and 18 Viet, 
c. 125, p. 22. 

Said the Supreme Court of the United States, 
in Putnam v. United States, 162 U. S. 687, at page 
702: 

Clearly the purpose of this statute was to 
give one a right under certain circumstances 
to neutralize or discredit the testimony of his 
own witness, and in no way to change the 
rule as to refreshing a witness’ memory by 
contemporaneous writings or memoranda. 
This statute was, substantially, a legislative 
recognition of the correctness of the rule 
laid down in Wright v. Beckett, and the mod¬ 
em English cases have treated the act as 
applying to the power to contradict and 
neutralize the testimony of one’s own wit¬ 
ness when he proves adverse or hostile, and 
as controlling the examination of the witness 
himself concerning prior inconsistent state¬ 
ments, as well as the proof thereof by other 


I 
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witnesses. Faulkner v. Brine, 1 Fost. & 
Finl. 254; Dear v. Knight, 1 Fost. & Finl. 
433. 

This view of the act is also the one taken 
by Taylor in his treaties on Evidence. He 
refers to the Common Law Procedure Act 
of 1854, as having settled “the question how 
far a party is at liberty to discredit his own 
witness,” a question which he says “ for 
years was agitated in Westminster Hall.” 
2 Taylor Ev. p. 1246. Statutes similar to 
the English act have been passed in various 
States to the Union, some before and other 
subsequent thereto. 1 Greenl. Ev. note b 
to p. 444. 

In the Putnam case, effort was made to refresh, 
and not to impeach, the testimony of a forgetful 
witness. 


An ancient but respectable authority for the 
principle that a witness may be impeached by prov¬ 
ing prior inconsistent statements is Wright v. 
Beckett, where it was held by Lord Denman (Hol¬ 
land, B., dissenting), upon a review of previous 
cases, that where a witness gives evidence destruc¬ 
tive of the case which he was called to prove, the 

» * A > * 

party calling him may be permitted, in order to 
neutralize his testimony, to interrogate the witness 

! t • i ’ , ; | t ’ i * V ’ i * » • * 

as to : whether he had not at a previous time given 
an accQunt; of the transaction entirely different 
from that sworn to by him at the trial, and that 
the party may also call other witnesses to establish 
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the fact of the making of such prior inconsistent 
statements. 

t 

Coming down to recent decisions, DeCdrlo v. 
United States, 6 Fed. (2nd) (C. C. A. 2nd) 364, is 
one of the latest expressions by the Federal Courts 
on this subject. The Government sought, in this 
case, to prove by one May Gilmore, that four men 
sought to intimidate a government witness who was 
a morphine addict, and who had turned State’s 
evidence to convict one of these men. Thfe Gilmore 


woman was a companion of the addict on an oc¬ 
casion when the four defendants attacked him on 
the streets of Buffalo, N. Y. When this witness 

_ ^ * * « i ^ i 

was produced by the Government, she told the same 
story concerning the attack as did the addict him¬ 
self, up to the point of the actual assult, when she 
declared that she could not identify the defendants. 
The District Attorney, pidinly surprised by this 
statement, then began to cross-examine her straitly 
and brought out from her contradictory statements 
made, not only before the grand jury, but oh other 
occasions. This was objected to and assigned as 
error in the appellate court. £5aid the Court, 
speaking through Circuit judge Mahd, page 368 of 


te opinion: 


The latitude to be allowed in the examina¬ 
tion of a witness, who his heeh called and 
proves recalcithiht ik Wholly withlh the dis¬ 
cretion of the trial jiid^e. Nothing U more 
Unfair than to confine a p&rty under such 
circumstances to neutral questions. Not 


27 


only may the questions extend to cross-exam¬ 
ination, but, if necessary to bring out the 
truth, it is entirely proper to inquire of such 
a witness whether he has not made contra¬ 
dictory statements at other times. He is 
present before the jury, and they may gather 
the truth from his whole conduct and bear¬ 
ing, even if it be in respect of contradictory 
answers he may have made at other times. 
* * * The possibility that the jury may 

accept as the truth the earlier statements in 
preference to those made upon the stand is 
indeed real, but we find no difficulty in it. 
If, from all that the jury see of the witness, 
they conclude that what he says now is not 
the truth, but what he said before, they are 
none the less deciding from what they see 
and hear of that person and in court. There 
is no mythical necessity that the case must be 
decided only in accordance with the truth of 
words uttered under oath in court. 

In Halbert v. United States , 290 Fed. 765 
(C. C. A. 6th Cir.), it was held that where a witness 
called by the Government made a statement in his 
testimony differing in a material respect from his 
earlier sworn statement, the Government had the 
right to cross-examine him, not for the purpose of 
introducing his affidavit as substantive proof 
against accused, but to determine the weight to be 
given the testimony of that witness. 

In Herran v. State, 276 S. W. 365 (Sup. Ct. 
Ark.), the State was held justified in impeaching* 
a witness who, on cross-examination, gave testi- 

21878—26-S 
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mony adverse to the State, by making doubtful the 
^defendant’s identity as a person who had made a 
sale of whiskey. 

Diversity of opinion among cases on whether party has 
right to prove prior inconsistent statements—What 
elements must be included in foundation for impeach¬ 
ment—Question rests in discretion of court 

Tacoma Railway & Power Co. v. Hays, 110 Fed. 
496 (C. C. A. 9th Cir.) supports appellee’s claim 
regarding impeachment of a witness because of 
surprise testimony. Counsel for plaintiff in this 
case produced one F. F. Gray, who gave testimony 
concerning the circumstances of an accident, and 
the Court permitted his impeachment by plaintiff’s 
counsel showing that the witness had made prior 
contradictory statements to a third party. Said 
the Court, speaking through Circuit Judge Mor¬ 
row, page 498 : 

A diversity of opinion exists upon the 
question of whether it is competent for a 
party to prove that a witness whom he has 
called had previously stated the facts in a 
different manner, but the trend of judicial 
expression appears to be in favor of the ad¬ 
mission of such testimony, not for the pur¬ 
pose of impeaching the general character of 
the witness, but for the protection of the 
party calling him. Like justice to each of 
the contestants would seem to require that, 
where the testimony is undoubtedly a sur¬ 
prise, the party should have the privilege of 
showing why he called the witness; and the 
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jury is quite as competent to judge of the 
credibility of the witnesses under such cir¬ 
cumstances as in other contradictory state¬ 
ments. Exception to the general rule that a 
party cannot impeach his own witness has 
been made in many jurisdictions by allowing 
the introduction by him of other evidence 
showing that the witness has at other times 
made statements inconsistent with the testi¬ 
mony then given, and especially is this per¬ 
mitted when the testimony in question re¬ 
lates to a material fact in the case. Pro¬ 
vision has been made for such procedure by 
statute in England and in many of the 
states, and the practice seems to be favor¬ 
ably regarded by the federal courts. 

In State v. Sing, 229 Pac. 921, the Supreme 
Court of Oregon approves the familiar rule that, 


ordinarily, any witness may be impeached by evi¬ 
dence that he made, at other times, statements in¬ 
consistent with his testimony, the statements being 
first substantially related to him, circumstances 
of time, places, and persons present. 

It is said in Jones’ Commentaries on Evidence: 

* 


Although, the attention of the witness 
should be called to the time of the alleged 
statement, exact precision in this regafd is 
not necessary. It' sufficed if there is rfca&on- 
abre ce'rfaihty, of if if is clear tMt the attend 
tion of the withessis called o'the conversa¬ 
tion id such maTmert that it is identified by 
him.' i* » * * On the same principle^ if 


*r>i * r 


the (i question designates the? person, or.;the 


% 
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’’ place with reasonable certainty, it is suffi¬ 
cient. * * * The object of these require- 

ments is to give the witness proposed to be 
impeached, by showing statements out of 
court contrary to what he has testified at 
the trial, a fair opportunity to recollect and 
explain his former statements if he made 
any. While it is usual and important, when¬ 
ever practicable, to give the exact terms of 
the proposed contradictory statement, it is 
not a fatal objection to the testimony if the 
. variance between the statement as set forth 
in the question and as given in the answer 
is not such as to make the two statements 
substantially different. 

Whether or not the prosecutor should be permit¬ 
ted to cross-examine a witness friendly to the de¬ 
fendant, such witness having been produced by 
the State, is a question resting within the sound 
discretion of the trial judge, and it is not errone¬ 
ous to overrule an objection to the prosecutor’s 
attempting to cross-examine his own witness, when 
his testimony was asserted to be, and was regarded 
by the judge, as a surprise to the prosecutor, was 
the holding in State v. Genese, 130 Atl. 642 (C. of 
Er. & App. of N. J.). 

It was held in Beavers et dl. v. United States, 3 
Fed. (2d), 60 (C. C. A. 6th Cir.), not to be error 
to permit the District Attorney to cross-examine 
a witness called by him to testify in behalf of the 
Government, in reference to the contents of an 
affidavit made by the witness at a police station. 


31 


and which appeared to be in direct conflict with 
his testimony upon the stand, citing Sneed et al. v. 
United States (C. C. A.), 298 Fed. 911. 

Typical of the cases cited by appellant, which 
have no bearing whatsoever on the points raised by 
him, is “In Re de Laveaga’s Estate ” 133 Pac. 307 
(Sup. Ct. Calif.), which holds that a party entitled 
under a section of the Code of Civil Procedure in 
effect in the State of California, to impeach a wit¬ 
ness by proof of contradictory statements, may not 
show prior statements made by the witness as to 
matters concerning which he failed to testify or 
concerning which he stated that he did not remem¬ 
ber. To the same effect is Griffin Wheel Go. v. 
Smith, 173 Fed. 245. This was a cjecision by the 
Ninth Circuit, rendered in 1909. At the trial one 
Walter Grunnert, a witness for the plaintiff in 
error, was shown a statement consisting of several 
detached sheets of typewritten paper, the last of 
which only was signed by the witness. < Grunnert 
identified the last sheet of the statement, but on 
reading the other pages testified that he could not 
say it was an exact copy of what, he had signed. 
Counsel interrogated him as to several distinct por¬ 
tions of the statement which were claimed to be 
contradictory of his testimony. The witness made 
no denial of having made any of the statements at¬ 
tributed to him. Kegarding one of the statements 

did not remember whether or 
tb£t he did not think the state- 

** j * i, * •)' A. j 


he testified that he 

not he made it, blit 

» % * *♦ 
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ment was true. Said the trial court, as quoted in 
the decision on page 248: 

Regardless of the objection, such state¬ 
ments as are in contradiction of what the 
witness now says are competent, for the pur¬ 
pose of showing the defendant may have 
been taken by surprise, but to go over the 
whole statement where it is not in conflict 
is not competent. Suqh statements as he 
now contradicts, you may call to his atten¬ 
tion. 

In this connection the Court, through Mr. Jus¬ 
tice Gilbert, said: 

If he (the witness) denies that he made 
it, a situation arises upon which the authori¬ 
ties are divided; many cases holding that the 
fact that he made it can not be shown in evi¬ 
dence. But the rule which is sustained, as 
we think, by the weight of authority, and the 
better reasoning, and which this court has 
heretofore expressly approved in Tacoma 
Railway and Power fCompany v. Rays, 110 
Fed. 496, is that, where a party has been sur¬ 
prised by the testimony of his own witness, 
he may, in the discretion of the court, be 
allowed to offer evidence to show that, prior 
to the trial, the witness made a contradictory 
statement; and this, not for the purpose of 
impeaching the general character of the 
witness but for the protection of the party 
who calls him. -The .question of the admis¬ 
sibility’ of such testimony resting, as it does, 
in the discretion of the court, we can dis- 
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cover in the record'no ground for holding 
that discretion was abused in the present 
case. 

Counsel for appellant omits to state in his brief, 
in citing Broshears v. State, 187 Pac. 254, that the 
Criminal Court of Appeals for Oklahoma said there 
was not sufficient evidence of guilt, aside from the 
testimony received to contradict a witness who had 
surprised the prosecuting attorney, to sustain a 
' conviction. Can it seriously be contended in the 
case at bar that there was not sufficient evidence to 
connect appellant with the crime, without the im¬ 
peachment of Belhummer? The proceeds of the 
robbery were in Smith’s possession shortly after the 
crime; he sold certain of the jewelry to witnesses 
who gave positive testimony on that subject; the 
cap and gun used by Belhummer on the night that 
Turner was robbed were found in appellant’s auto¬ 
mobile. Certain it is that he made no satisfactory 
explanation of how those articles came into his 
possession. 

Sewell v. Gardner, 48 McL 178, is not controlling. 
That case simply says that where a witness gives 
evidence against the party calling him who was mis¬ 
lead by the prior statements of the witness, the 
party is not bound by whatever the witness may say, 
but he is permitted to call other witnesses, not to 

impeach him, but to contradict him as to a fact 
material to the issue, in order to show what the 
fact really is. 
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Appellate court may reverse conviction when no excep¬ 
tion taken at trial—Grave error must appear when 
such course followed—Party claiming surprise must 
show entrapment—Prosecutor must be familiar with 
expected testimony of witness 

The situation in the case at bar is not similar to 
that in Wiborg v. United States, 163 U. S. 632, the 
citation of which, in appellant’s brief, is incorrect. 
In the Wiborg case, the Supreme Court held that 
on the trial of Wiborg and two codefendants, in the 
United States District Court for the Eastern Dis¬ 
trict of Pennsylvania for arranging, within the 
territory and jurisdiction of the United States, a 
military expedition to be carried on from thence 
against the territory and dominion of another 
country, there was insufficient evidence to sustain 
the conviction of the codefendants and a new trial 
was ordered, the Court being of the opinion that 
adequate proof of guilty knowledge or participation 
on the part of the codefendants, was not shown by 
the record, and the court accordingly reversed the 
judgment as to them, although no exception was 
noted in their behalf. 

Another example of the misquotation of authori¬ 
ties which appellant has consistently followed 
throughout his entire brief, appears on page 20, 
where Antu V. State , 147 S. W. 234, is cited in sup¬ 
port of the proposition that there is no occasion to 
offer a prior inconsistent statement in writing in 
evidence for impeachment purposes where the wit¬ 
ness has admitted making the former statement. 


* 
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Antu v. State held only that the office of impeach¬ 
ing testimony is to break the effect of damaging 
evidence and the prosecution can not make out a 
case by impeaching its own witness. 

In Murphy v. State , 87 Atl. 811 (C. C. A. Md.), 
twice cited by appellant, the opinion of the court 

repeated and reaffirmed the doctrine with respect 

% 

to impeaching testimony first announced in Smith 
v. Brisco , 65 Md. 561, 5 Atl. 334. Between these 
two cases the Court of Appeals of Maryland had 
occasion to reaffirm this doctrine in State v. B . & O. 
Railroad Co ., 117 Md. 282; 83 Atl. 166, where it is 
.said: 

If the witness has made to the party who 
calls him, or to the attorney of such party, a 
statement totally variant from his sworn 
testimony, and on the faith of such state¬ 
ment he has been called,, he may be asked if 
he made such a statement, and if he denies it 
we see no objection to the proof of such state¬ 
ment, not for the purpose of impeaching the 
general character of the witness, but for the 
protection of the party calling him. If a 
plaintiff calls a witness, relying upon state¬ 
ments made to him or his attorney, and when 
on the stand he proves the defendant’s case, 
we think that the principles of justice re¬ 
quire that the plaintiff should be able to 
show why he called him. There are objec¬ 
tions to either course, but the more objec¬ 
tionable one would be to hold the party 

. bound by the evidence of such treacherous 

.. - r * 

witness. 
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In Murphy v. State, supra, there is no fair in¬ 
ference, from reading of the opinion, that the 
attorney claiming surprise, or the party to the suit, 
must state under oath the circumstances and facts 
upon which the contention of surprise is based, not¬ 
withstanding appellant’s claim, on page 22 of his 
brief. 

Butcher v. State, mentioned on page 22 of ap¬ 
pellant’s brief, as appearing in 264 S. W• 219, 220, 
is another incorrect citation and it appears, from an 
examination of the index to this volume, that no 
such case appears in the volume mentioned. 

Appellant apparently lays great stress on Luke 
v. Canon, 62 S. E. 110 (C. C. A. Ga.), and describes 
it as “ the leadingcase’ton the subject of impeaching 

testimony. A careful examination of this case re¬ 
veals that appellant has entirely misconceived its 
meaning. In brief, Luke v. Canon is authority for 
these two propositions: 

1. Unless a witness has deceived and en¬ 
trapped the party introducing him such 
party will not be permitted to discredit 
or impeach him by proof of alleged former 
contradictory statements not made to the 
party, but to others. For one to impeach 
his own witness, voluntarily called by him, it 
must appear that the previous contradictory 
statements relied upon for purposes of im¬ 
peachment were unknown to him, and that 
he was deceived and entrapped, and thus un¬ 
wittingly damaged, by statements different 
from what he expected. It must also appear 
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-that i the party claiming to 'have teen en¬ 
trapped, or bis counsel, ascertained from the 
witness himself, and not from hearsay, the 
testimony which it was expected would be 
given when the witness was placed upon the 
stand. 

2. A witness can not be impeached by proof 
of contradictory statements until his atten- 
- tion has been directed to thevtime, as well as 
the place, #t which the alleged previous conr 
tradictory statements are .alleged to have 
been made. The foundation for impeach¬ 
ment by means of previous contradictory 
statements is not properly laid by asking the 
witness as to making such previous contra¬ 
dictory statements to a person different from 
the one to whom the party attempts to show 
by the impeaching testimony the contradie- * 
tory statements were made. . 

In Dunk v. State, 36 So. 609 (Sup. ftt. Miss.),# 
conviction of murder was reversed because the 
State’s Attorney had called in rebuttal a witness 
whom be expected would testify that the accused 
had a weapon in bis hand at the time of his arrest, 
it having appeared, from the defendants testi¬ 
mony, that he was unarmed. The fact was, the 
prosecuting officer had not even conversed with the 
rebuttal witness, and was relying on statements 
which he supposed the witness had made to other 
parties, to warrant placing him on the stand. The 
Supreme Court held that the prosecution was not 
entrapped into introducing the hostile witness, and. 
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this being so, it could not contradict him. It like¬ 
wise held that evidence of contradictory statements 
made by the witness to thiijd persons was im¬ 
properly admitted. The reason for this ruling 
is plain. It would not be reasonable to permit 
counsel to call a witness at random, without any 
definite knowledge as to what his testimony would 
be, and then permit him to impeach the witness 
because the testimony did not measure up to the 
standard expected of him. 

This situation differs vastly from the one at bar. 
Here the witness Belhummer had made a statement 
to the District Attorney implicating appellant in 
the robbery of Turner. Had the District Attorney 
never conversed with Belhummer about the rob¬ 
bery, and had merely called him to the stand as 
guess work, hoping that his testimony might con¬ 
nect appellant with the crime, the trial court would 
have been justified in refusing to permit him to 
impeach Belhummer. With this difference in 
mind, it is difficult to understand why appellant 
relies upon Dunk v. State. Manifestly the Su¬ 
preme Court of Mississippi was right when it ruled 
that the prosecutor could not impeach a witness, at 
whose testimony he could not rightfully claim sur¬ 
prise, not having even talked with the witness be¬ 
fore placing him on,the stand. To the same effect 
is the ruling in other cases cited under this heading 
in appellant’s.brief. * , 
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Belhummer cross-examined at length regarding story 
to detectives—Testimony of detectives given without 
objection 

i \ - * < • * 

The witness Belhummer /vyas cross-examined, at 
great length by Government counsel, after he had 
claimed surprise.. * Belhummer testified (Rec. p- 
15) that he knew Detectives Kelly, Scrivener, Wal- 

i * 

dron, and Sweeney; he denied he told these officers 
that he knew appellant; denied telling them that 
appellant approached him in a pool room the night 
of the robbery and asked him if he wanted to make 
some “easy money”; denied that he told the detec¬ 
tives that Smith told him he knew Turner, and, for 
that reason, could not personally stage the robbery 
but that Belhummer, being a stranger, could “do 
the job” ; he denied telling the detectives that appel¬ 
lant said the robbery would be “as easy as taking 
candy from a baby”; he denied telling the detec¬ 
tives that Smith (appellant) stated he would fur¬ 
nish Belhummer “a rod and a cap”; he denied 
telling the detectives that appellant promised to 
take him to Turner’s house and point out the vic¬ 
tim of the robbery; he denied telling the detectives 
that he went to the victim’s house in appellant’s 
automobile; he denied telling them that appellant 
drove the car, and, together they saw the victim 
approach in his automobile; in short Belhummer 
denied each and every item in the statement which 
he had made to the detectives at headquarters, and 
for appellant to claim that there can be found in the 
testimony of Edward J. Kelly (Rec. pp. 19-23} 
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many matters not madfe* the subject of questioning 
when Belhummer was being examined by govern¬ 
ment counsel is to deny the record in its entirety. 

There were two objections made by appellant’s 
counsel at the trial of this case to the examination 
of the detective, Edward J. Kelly, and on one 
occasion the trial court struck out the’testimony 

given by the officer on the ground that Belhummer 

» 

was not asked anything about the specific matter 
while being examined by government counsel. The 
record does not show* any objection by appellant 
to any other part of the detective’s testimony. 

In the numerous cases cited by appellant in his 
brief, from page 30 to page 32, inclusive, the doc¬ 
trine is announced that where a witness sought to 
be impeached admits having made the prior contra¬ 
dictory statements, this is conclusive on the point, 
and further evidence thereof is not admissible. 
This is settled law, but does not' apply'to the issues 
presented here for the reason that the only question 
asked of Kelly which did not refute Belhummer’s 
testimony was stricken out by order of the coiurt. 
It can not be the rule that a party may remain 
silent at such a time and thereafter claim that the 
reception of certain testimony was error* when 5 no 
effort was made to object to it or to strike it out 
after it was given. 

• J * f 
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Jury fitly instructed as to purpose of impeaching tes¬ 
timony—No further special instructions asked by 
appellant 

In what appellant terms a continuance of his 
second point, commencing on page 33 of his brief, 
he complains of the trial court’s alleged error in 
failing to instruct the jury that the only purpose 
for which the impeaching testimony was introduced 
was to affect the credibility of Belhummer and that 
it should not be considered as substantive evidence 
against appellant It is submitted that the special 
instruction given the jury (Bee. p. 17) the Court 
was plain in its language, and no intelligent person 
could have heard the instruction and not understood 
what it meant. Again, in the charge of the court 
to the jury (Bee. p. 33), the Court again instructed 
on impeaching testimony,, not only with reference 
to the written statement introduced by the govern¬ 
ment, but also respecting the prior inconsistent 
statements made by Belhummer to Detective Kelly 
and the other officers. There, was no exception 
taken to this portion of the Court’s charge and it 
must be assumed that it was satisfactory at the 
time given. 

In State v. D*Adams, 86 Atl. 418, the expression, 
“In a case barren of other direct proof of the facts 
which sUch> contradictory statements would tend to 
prove, if admissible! for that purpose,, the absence 
of such instructions, even when not requested, 
might be sufficiently injurious to warrant re- 
versal,” does not fit the facts of the case at bar. 
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Here, appellee repeats, there was substantial proof 
of appellant’s guilt and even if Belhummer had not 
been called to testify, a prima facie case was 
readily made out by the other testimony. The gov¬ 
ernment, acting bona fide, and believing that Bel¬ 
hummer would give testimony directly connecting 
Smith with the robbery of Turner, was placed in 
a position where it was compelled to impeach Bel¬ 
hummer’s testimony, otherwise it would have been 
bound by his answers and estopped, for all prac¬ 
tical purposes, from proceeding with proof show¬ 
ing facts inconsistent with the testimony of 
Belhummer. 

Jeens v. Wrightsville & T. R. Company, 85 S. 
E. 1055 (Sup. Ct. Ga.), had to do with a statute 
of the State of Georgia which provided that a party 
may not impeach a witness, voluntarily called, ex¬ 
cept where the party can show to the satisfaction 
of the court that he has been entrapped by the wit¬ 
ness, by a previous contradictory statement. Fur¬ 
thermore, it was held in this case that where a 
witness makes contradictory statements to the 
party calling him, the party so entrapped may 
claim surprise and impeach the witness. 

Beach v. State, 75 S. E. 139 (Sup. Ct. Ga.), cited 
by appellant, goes no farther. than to say that 
though a party may, under the statutes of Georgia, 
impeach his own witness if h6 can show to the 
Court that he has been entrapped by the Witness 
by a previous contradictory statement, the rule 
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does not apply where the testimony of the witness 
is not prejudicial to the party calling him. Cit¬ 
ing Nathan v. State, 61 S. E. 994. 

It is difficult to understand why Eylar v. State, 
227 Pac. 897 (C. C. A. Okla.) is cited by appellant. 
Appellant says that it is a leading case and in some 
respects on all fours with the case at bar. This 
may be true. The conviction; of Lee Eylar was re- 
> versed because the trial court did not instruct the 
jury on the purpose for fwhich \the impeaching 
proof should be considered. The Criminal Court 
of Appeals of Oklahoma held that this was error, 
citing Thomas v. State, 164 Pac. 995, and Broshear 
v. State, supra . On this point the court had the 
following to say: 

Ordinarily, where an incidental issue of 
law is involved and no request is made for 
an instruction on that point, and none is 
given on the court's own motion, the ag¬ 
grieved party can not insist upon that omis¬ 
sion for the first time on appeal; but where 
the omission of an instruction on impeach¬ 
ing evidence is an omission upon the main 
issue in the case, the rule should not apply. 

Under what theory, appellee respectfully asks, 
is this case applicable to the one at bar ? The trial 
court guarded appellant's interests in this regard 
for, at the request of appellant’s counsel, the jury 
was instructed on the effect of impeaching testi¬ 
mony as follows: 

21878—26-4 
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The Court. Gentlemen of the jury, this 
witness, here, introduced as a witness for 
the Government, testified, and the Govern- 
men counsel thereupon stated he was sur¬ 
prised in his testimony, substantially to the 
effect that he expected him to testify differ¬ 
ently from what he did, and in substantiation 
of this he has produced here a written, rather 
a typewritten statement, which the witness 
admits that he had signed, but now this type¬ 
written statement cannot be considered by 
you as any testimony of the guilt of the de¬ 
fendant in this case. In other words, it 
was a statement which was not made in 
Court. It was not made under oath in Court 
where the defendant, or the witness might 
be cross-examined. It is simply admissible 
in order that the Government may show that 
in introducing this witness they had reason 
to believe he would testify differently and 
therefore to impeach this witness so that 
the Government will not be bound by the 
testimony he has given in this case, but it is 
not evidence of the facts stated in the paper 
at all. 

It will be noticed that government counsel, after 
the above instruction to the jury, read without any 
objection on the part of appellant, Belhummer’s 
sworn statement, leaving out certain sentences in 
the statement, which both government and defense 
counsel agreed should not be read to the jury and, 
after being read to the jury, no motion was made 
by appellant to strike the statement. 
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’ In view of the foregoing, it hardly seems neces¬ 
sary for appellee to comment on the citation of the 
following cases by appellant inasmuch as all have 
to do with cases where the trial court did not in¬ 
struct the jury on the question of limiting impeach¬ 
ment testimony. 

Jones v. State, 164 S. W. 1018. 

DeLeon v. State , 155 S. W. 247. 

Russell v. State , 211 S. W. 224. 

Henderson v. State , 126 S. W. 1133. 

Pinkerton v. State , 190 S. W. 110. 

State v. Reed, 21 So. 732. 

In Jones v. State, supra, there was a request by 
defense counsel to limit the evidence, by way of 
special instruction to the jury affecting the pur¬ 
pose of such testimony. The Court of Criminal Ap¬ 
peals of Texas held that to refuse this was error. 
Appellant has cited the following cases which hold 
that failure of the trial court to give instructions, 
limiting the effect of impeaching testimony, consti¬ 
tutes reversible error, even though there be no re¬ 
quest by the defendant for such instruction: Brown 
v. Commonwealth, 224 S. W. 363; Mullen v. Com¬ 
monwealth, 67 S. W. 824; Higgins v. Common¬ 
wealth, 134 S. W. 1135, etc. 

Appellee again insists that further discussion of 

i 

this question would be idle in view of the care 
which the court exercised in the case at bar in in¬ 
structing the jury on impeaching testimony. 
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Appellant satisfied at trial wit A court’s general 
charge—No specific prayers requested—Too late to 
complain on appeal 

On page 40 of appellant’s brief* appears the 
statement that “At the close of all of the testimony 
in the case and after argument of counsel the trial 
court did instruct the jury to some extent in regard 
to the affect of impeaching testimony * * 

By this statement appellant would have this court 
believe that no special instruction was given the 
jury just before the signed statement of Belhum- . 
mer was read. The matter referred to by ap¬ 
pellant on page 40 of his brief, was in the Court’s 
general charge, to which no exception was taken. 
At the conclusion of the general charge to the jury, 
the Court asked this question (Rec. p. 35): “Is 
there anything further f” and the only suggestion 
that appellant made when this opportunity was 
afforded his counsel, to either except to the Court’s 
charge or to add to the charge, was this: 

Mr. Whelan^ I think Your Honor should 
charge on the burden of proof. 

The Court. Yes. The burden of proof is 
on the Government to prove his guilt beyond 
a reasonable doubt. 

It is difficult to see how appellant’s rights were 
prejudiced. The Court inquired if there was any 
further suggestion which the parties litigant had 
to make, and this Court has ruled, in numerous 
cases, that where no objection is made to the charge 
as a whole and no special instructions requested, it 
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will be assumed that all the essential elements of the 
crime have been covered. 

Discussion of appellants third, fourth, and fifth 
points—Evidence of filing weapon and cap properly 
received—Cases cited by appellant fail to support 
contention 

\ _ 

Appellee respectfully submits that no error was 
committed by the trial court in permitting Detec¬ 
tive Kelly to testify relative to the conversation 
at police headquarters on the night of August 6, 
1925. When appellant was first interrogated by 
the officers, he denied knowing Belhummer. Pressed 
on this point and shown a likeness of Belhum&ier, 
Smith changed his story and admitted acquaint¬ 
ance with the witness. In view of this circum¬ 
stance, the motion to strike out the testimony was 
properly overruled. As usual, the cases cited on 
page 42 of appellant’s brief fail to support the con¬ 
tention advanced by his third assignment of error. 
For example, in State v. Lambert, 104 Me. 394, 
cited to support the proposition that reception of 
the testimony of Detective Kelly on tins point was 
error, it is found that this opinion, delivered in 
1908, considered an appeal by Thomas L. Lambert 
from a judgment of conviction under an indict¬ 
ment for larceny. The conviction was upheld by 
the Supreme Judicial Court of Maine. The ex¬ 
ceptions assigned by the defendant in this case 
related to the refusal of the court to strike out 
testimony to the effect that the defendant was 
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armed with a revolver at the time of his arrest. 
The higher court held the evidence competent and 
admissible, quoting, in its opinion, from 1 Wig- 
more on Evidence, Sec. 276, as follows: 

It is to-day universally conceded that the 
fact of an accused’s flight, escape from cus¬ 
tody, resistance to arrest, concealment, 
assumption of a false name and related con¬ 
duct are admissible as evidence of conscious¬ 
ness of guilt, and thus of guilt itself. 

In People v. Burns, 67 Mich. 537, it was held 
that evidence that an accused person had a revolver 
under his pillow when arrested, and that he re¬ 
sisted arrest, was held admissible on the above 
theory. 

Appellee submits that in the case at bar it was 
for the jury tp estimate what weight and value 
should be given to the evidence which was the sub¬ 
ject of a motion to strike, as an indication of the 
' conscious guilt of appellant. 

State v. Jennings, cited by appellant as appear¬ 
ing in 48 Oregon at page 183, but in reality to be 
found at page 482, negatives the theory of error, 
as assigned by appellant under this heading. In 
realty State v. Jennings holds: (1) declarations of 
a defendant concerning the commission of the 
crime charged are admissible against him, to prove 
that he has made false or inconsistent statements 
regarding the crime, when followed by evidence of 
their falsity or inconsistency; (2) where the facts 
observed by a witness can be accurately stated to 
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the jury, the evidence should be limited to such a 
recital and the witness should not be permitted to 
state his deductions from such facts; (3) a party 
may impeach his own witness by showing that on 
previous occasions the witness has made state¬ 
ments inconsistent with his present testimony, in 
order to offset any unfavorable effect of the present 
statement. 

Considering the nature of the charge against 
appellant, it is submitted that the fact that he had 
seen the witness Turner wearing a diamond ring 
and stick pin was a matter of importance to be 
weighed by the jury in determining appellant’s 
connection with the crime. It was not as though 
appellant and Turner were strangers; they had 
known each other eight or nine years (Rec. p. 9), 
and it will be remembered that Belhummer, in his 
original statement to the District Attorney, as 
signed this very fact as the reason why appellant 
wanted him (Belhummer) to actually commit the 
robbery. ' 

Appellant’s claim that his constitutional rights 
were invaded by the introduction of the gun and 
cap which Jacob Wolf, a police chaffeur, found 
in his automobile, fails of support from the cases 
cited by him. 

Every search and seizure made by an officer, 
without a search warrant, is not within the con¬ 
demnation of the Fourth Amendment to the Fed¬ 
eral Constitution. It is the right and duty of the 
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Government to secure evidence of crime, even from 

the accused himself, if this can be done without 

» 

violating his Constitutional rights. State v. Man¬ 
se rt, 88 N. J. L. 286; Adams v. New York, 192 U. S. 
585; Weeks v. United States, 232 U. S. 383. 

The revolver found in appellant’s automobile was 
an instrument of crime. The cap worn by Bel- 
hummer which, according to his sworn statement 
before the District Attorney, was furnished by 
Smith as a means to disguise Belhummer’s iden¬ 
tity, was likewise an instrument of crime. Evi¬ 
dence relating to the agency by which crime is 
accomplished is admissible on the arrest of the 
person suspected of committing the crime. 

Robbery distinguished from larceny or receiving stolen 
property—Bolt case not in point 

The case at bar is not in point with People v. 
Shepardson, 48 Calif. 189. This case goes no 
farther than to say that one who received money 

obtained by robbery, with knowledge of the manner 

« 

in which it was obtained, can not be convicted of the 
crime of robbery, and inferentially holds that such 
person would be liable only for receiving stolen 
property. Shepardson’s conviction in the County 
Court of Tehama County, was reversed by the 
Supreme Court of California on the ground that 
the trial court gave an erroneous instruction to the 
jury covering the question of accessories before the 
fact, it appearing that Shepardson, with two other 
men, was charged in one count of the indictment 



with the crime of highway robbery and in another 
count as an accessory to the robbery. Shepardson, 
the evidence showed, was miles distant from the 
scene of the crime and when those who had actually 
perpetrated the robbery joined him, the loot was 
equally divided, Shepardson receiving his share. 
The evidence did not show that Shepardson himself 
planned the robbery or that he procured others to 
do it for him, or that he had taken them to the scene 
of the robbery and waited to afford them escape. 
Appellee submits that in the instant case, Smith 
was at the scene of the crime, furnished the weapon 
and a cap to disguise the robber, and waited nearby 
with the engine of his automobile running so that 
the actual perpetrator of the robbery might have 
quick escape. 

Counsel for appellant can not seriously mean 
that Bolt v. United States, 55 App. D. C. 120, is 
identical in facts or in point of law with the case 
at bar. Bolt was prosecuted in the Police Court 
of the District of Columbia, under Section 855 of 
the District of Columbia Code, for carrying a con¬ 
cealed weapon. This Court decided that the Police 
Court was in error when it permitted two police 
officers to testify as to what was said to them by 
an unidentified informant concerning Bolt’s in¬ 
tention to “ hold up ” a certain store, this conver¬ 
sation being out of the presence of Bolt The » 
Court said that this was hearsay evidence and 
highly prejudicial, siting Engle v. United States, 
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48 App. D. C. 466, and that the constitutional right 
of a citizen to be secure in his person and property 
is not to be invaded upon such a basis or showing. 
Citing Schencks v. United States, 55 App. D. C. 84. 

This Court found that the evidence before the 
Police Court when Bolt was tried showed that he 
was conducting himself in a quiet, peaceable, and 
orderly manner and that his possession of the re¬ 
volver was not illegal, if he had purchased it, as 
stated, and actually was intending to take it home. 
The Court further said that the mere fact that he 
did not go home immediately after receiving the 
revolver, while such was a circumstance to be con¬ 
sidered by the jury, was not conclusive on the ques¬ 
tion of his intent. 

The Court very plainly distinguished the Bolt 
case from one like the case at bar, where the mere 
possession of a prohibited thing constitutes a crime, 
or where, a crime having been committed, officers 
making an arrest, take possession of evidence of 
that crime. Citing Laney v. United States , 54 
App. D. C. 56. 

Sixth point discussed—Court properly admitted testi¬ 
mony dealing with appellant’s automobile—Sufficient 
foundation laid for further impeaching testimony 

The sixth point discussed by appellant in his 
brief deals with the sixth and seventh assignments 
of error. These relate to the Court’s action in 
admitting testimony relative to the presence of a 
Ford sedan automobile in front of appellant’s home 
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on July 27th, the day after the robbery, it being 
remembered that Connor was robbed between 
twelve and one o’clock on Sunday morning, the 
twenty-sixth of July, 1925. 

In view of Turner’s testimony that Belhummer, 
after robbing him, ran to a waiting automobile 
with the engine running, it is of striking signifi¬ 
cance that within a comparatively short time after 
the robbery a machine of the identical make which 
Belhummer used to hurry from the scene of the 
crime, was seen in front of appellant’s house. 
Furthermore, Turner testified that some one was 
in the car as Belhummer ran toward it. 

When it is borne in mind also that Detective 
Joseph F. Waldron saw Belhummer, the self-con- 

4 

fessed robber, enter Smith’s house between eight 
and nine o’clock at night on July 27th, when Smith 
was at home, it is seen that the fact that Smith’s 
automobile was parked in front of his house was 
an important fact to be considered by the jury. On 
this occasion Belhummer remained in Smith’s house 
from a half to three-quarters of an hour. The 
Ford sedan which Detective Waldron saw in front 
of Smith’s house was the same car from which 
Jacob Wolf, the police chauffeur, subsequently took 
the revolver and cap on the night that Smith was 
questioned at Headquarters. Belhummer identi¬ 
fied this cap as the one he wore the night Turner 
was robbed. He even tried on the cap in Court to 
show the manner in which it was worn in the early 
morning of July 26th. These facts considered, ap- 
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pellee submits the incident of the car being in front 
of Smith’s house while Belhummer was calling on 
Smith within a short time after the robbery, was a 
point to be weighed by the jury in determining 
the guilt or innocence of appellant. 

Respecting the seventh assignment of error, at¬ 
tention of the Court is invited to the fact that ap¬ 
pellant’s counsel cross-examined the detective rela¬ 
tive to the car he saw in front of Smith’s house, 
and, after his cross-examination was concluded, 
moved to strike out the testimony. 

Respecting the seventh point covered by ap¬ 
pellant’s brief, which concerns the ninth assign¬ 
ment of error, attention of the Court is respect¬ 
fully invited to the transcript of evidence dealing 
with the questions asked of Belhummer by the As¬ 
sistant United States Attorney while the founda¬ 
tion was being laid to impeach that witness. It is 
submitted that the record discloses that sufficient 
foundation was laid to permit contradiction of Bel¬ 
hummer by Detective Kelly on this point Bel¬ 
hummer’s testimony was a complete denial of the 
incriminating statements he made to Detective 
Kelly, especially in so far as they connected ap¬ 
pellant with the crime. For the Court to hold that 
one of numerous questions asked when the founda¬ 
tion is being laid to impeach a witness, must be re¬ 
peated in its identical phraseology when a witness 
is called to contradict the person sought to be im¬ 
peached, would be going a long way to defeat the 
ends of justice. 
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It is hardly fair for appellant to say that all 
through the trial Belbummer’s contradictory state¬ 
ments were given great prominence before the jury. 
The record fails to substantiate appellant’s claim 
that the purpose back of the Belhummer impeach¬ 
ing testimony was to prejudice the jury. It is sub¬ 
mitted this conclusion is not justified! by the facts as 
they appear in the record. 

Eighth point not tenable—Sufficient evidence intro¬ 
duced to establish prim* facie case against appel¬ 
lant—Weight of evidence for the Jury 

The eleventh assignment of error, covered under 
the eighth point in appellant’s brief, complains of 
error on the part of the trial court in refusing to 
direct a verdict of not guilty on behalf of appellant 
upon the ground that the court had permitted im¬ 
peaching of the witness Belhummer and on the 
further ground that there was not sufficient evi¬ 
dence to connect appellant with the crime charged 
in the indictment. 

The court’s act in permitting Belhummer to be 
impeached has already been discussed, so that it 
would be idle to recount all that has been said on 
that subject. Ample authorities have been cited to 
show the propriety of permitting the Assistant Dis¬ 
trict Attorney to read Belhummer’s contradictory 
statement to the jury. The court’s special instruc¬ 
tion to the jury on the question of the impeaching 
evidence sufficed to remove any danger of prejudice 
to the interests of appellant. There was sufficient 
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evidence to justify submitting the case to the jury. 
The credibility of the testimony at this stage of the 
trial was not a thing to be considered by the Court. 
If a prima facie case had been established, it was 
the court’s duty to submit the matter to the jury. 

In any criminal case, the credibility of witnesses 
who testify, either for the government or for the 
defense, is for the jury, and it is the province of the 
jury to determine which set of witnesses, where 
there is a conflict of testimony, is telling the truth. 
See Smith v. State, 275 S. W. 1031; Foley v. State, 
239 Pac. 948; People v. Harrison, 149 N. E. 236. 

In Cady v. United States, 51 Washington Law 
Reporter 763, this court was called upon to con¬ 
sider the sufliciency of circumstantial evidence and 
whether it established a prima facie case. Said 
the court in this case, speaking through Mr. Chief 
Justice Smyth: 

We are reminded of the well-established 
and oft-repeated principle that, unless there 
is substantial evidence of facts which ex¬ 
clude every other hypothesis but that of 
guilt, it is the duty of the trial court to in¬ 
struct the jury to return a verdict for the 
accused, and where all the substantial evi¬ 
dence is as consistent with innocence as with 
guilt it is the duty of the appellate court to 
reverse the conviction. But it is not ap¬ 
plicable here, because the facts established 
are such that the jury was fully warranted 
in deducting from them inferences which 
exclude every other hypothesis but that of 
guilt. 
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Because this opinion is the latest expression 
from this Court on the subject, appellee takes the 
liberty of stating just what evidence there was in 
the Cady case which this Court deemed sufficient to 
make a prima facie showing, justifying submission 
of the case to the jury. 

Briefly, a man named Glenn kept his automobile 
and some accessories in a rented garage in this Dis¬ 
trict ; another person was permitted to occupy the 
garage with him. Glenn locked the garage about 
nine o’clock on the night before the breaking and 
entering thereof. He did not see the garage again 
until the following evening. One Martz, a me¬ 
chanic whose shop was located in the neighborhood 
but who happened to be near the garage at the time, 
heard a noise about seven o’clock on the morning 
after Glenn had locked the garage. He went to the 
garage to see what caused it, and found the doors 
open and the staple which had held the lock, and 
the lock itself, on the ground, and three men, two of 
whom were the defendants, in the garage. When 
the men saw him they came out of the garage with¬ 
out closing the door , behind them. Martz asked 
them what their business was, but they made no 
response. They got into a waiting automobile and 
drove away. This was all the testimony adduced on 
behalf of the Government. 

Under these circumstances the trial court sub¬ 
mitted the question to the jury and a verdict of 
guilty was returned. This court sustained the con- 
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viction, declaring that a prima fade case had been 
established. 

Now let us look to the facts established by the 
Government at the time appellant’s motion for a 
directed verdict was made. 

Charles Turner was robbed at about midnight on 
July 25th, near the entrance to his home in North¬ 
east Washington. The man who physically took 
the diamond ring, stick pin, and money from him 
was George Belhummer. Turner was about to 
enter his house when Belhummer, who had started 
to run away, fell down. Turner was attracted by 
the noise and looked around. He saw Belhummer 
recover himself and dash towards a Ford sedan. 
The engine of this car was running. The car was a 
short distance from Turner’s house. Turner could 
not tell whether it was a man, a woman, or a child 
in the waiting automobile. On the Thursday be¬ 
fore the robbery, which happened on a Saturday 
night, Ethel V. Murphy, Belhummer’s landlady, 
saw Smith come to her house to pay a visit to Bel¬ 
hummer. Belhummer called at Smith’s house at 
about nine o’clock P. M. July 27,1925; a Ford sedan 
was standing in front of Smith’s house; Smith 
drove this car, whether he owned it or not; that 
shortly thereafter Belhummer and Smith were at 
police headquarters, and that Smith denied know¬ 
ing Belhummer, and later admitted that he did 
know him; that the revolver identified to the police 
as the one Belhummer used to rob Turner was 
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found in Smith’s car in front of police head¬ 
quarters; that the cap which Belhununer said he 
had worn on the night Turner was robbed was 
likewise found in Smith’s car; that, although the 
revolver and cap were taken from Smith’s car, 
the latter denied owning them or knowing anything 
about them; that shortly after the robbery Smith 
sold the diamond ring and pin, which had been 
stolen from Turner, to witnesses who testified and 
identified the objects. 

Under this state of facts can it reasonably be 
argued that there was no evidence to connect ap¬ 
pellant with the robbing of Turner? Appellee re¬ 
spectfully submits that this testimony presented a 
complete case of strong circumstantial evidence, 
sufficient to warrant the jury in finding a verdict of 
guilty. 

Appellant claims that the Government proceeded 
in the instant case in a manner typical of other 
criminal cases where the prosecution has sought to 
bolster up evidence by introducing impeaching tes¬ 
timony of hostile witnesses. In support of this 
contention he cites Johnson v. Wells, 115 Pac. 375 
(Court of Criminal Appeals, Oklahoma). This 
case was cited in another part of the appellant’s 
brief. There is no such case known to the Pacific 
Reporter by that number. The case reported in 
this volume under that name has to do with an 
entirely different matter. 

2187S—26-5 
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Ninth point—Statement of Assistant District Attorney 
merely comment on the cyid^hce—No reference to 
defendant’s failure to testify 

In the ninth point of appellant’s brief he com¬ 
plains of error by the trial court in not withdrawing 
a juror and declaring a mistrial on account of mis¬ 
conduct of the Assistant District Attorney in his 
alleged comment on the failure of appellant to 
testify. 

So zealous is counsel for appellant in urging this 
point that he makes it appear in his brief (at page 
63) that the alleged improper remarks were re¬ 
peated in their direct phraseology even after ob¬ 
jection was made by appellant to the line of argu¬ 
ment being followed by the Assistant District At¬ 
torney. To illustrate, a part of the Assistant Dis¬ 
trict Attorney’s address to the jury is set out in the 
record (p, 31, line 955) as follows: 

Ed Kelly says to him, Detective Kelly says 
“What have you to say about that, Smith,” 
and mark his reply, gentlemen* because it 
speaks volumes in the case—“It is a long 
story and I would rather tell it in court.” 
Now why that, gentlemen ? What the story 
was that he was going to tell, that he 
promised to tell, we could only speculate. 

The quotation ends with Line 960 of Page 31 
of the bill of exceptions, which constitutes the trans¬ 
cript of record before this Court. In that line it 
is stated in parenthesis that the extract is taken 
from Page 5 of the original transcript of the testi- 
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mony in the lower court. Commencing with Line 
961 on page 31 of the bill of exceptions, 'objection 
is made to appear by counsel for appellant to the 
statement above quoted. Colloquy between court 
and counsel is concluded by a reference to page 6 
of the original transcript of testimony in the trial 
court, this being mentioned in Line 967 on Page 31 
of the bill of exceptions. 

Commencing with Line 980 on page 32 of the 
bill of exceptions, reference is again made to the 
identical quotation above referred to. In line 
983 it is stated: “On page 5 of the argument the 
following occurred (meaning page 5 of the origi¬ 
nal transcript of the testimony in the trial court) ” 
and thereafter is set out the identical statement 
above set forth as being a part of the remarks of 
the Assistant District Attorney, with this excep¬ 
tion: That counsel ingeniously puts the word 
“promised” in the present tense, making it read 
“promises.” There is no question Whatever but 
what there was only one such expression used by the 
Assistant District Attorney , because 'the bill of 
exceptions distinctly points this out. It refers to 
the fact in Line 992 on page 32 that counsel for 
appellant in the court below addressed the Court 
on this subject, concluding his objection on page 6 
of the original testimony of the proceedings at the 
trial. 

Particular reference is made to this situation be¬ 
cause appellant on page 63 deliberately advises 
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this court that the Assistant District Attorney had 
twice addressed the jury in the tenor of the quota¬ 
tion above given. His own record filed in this 
Court refutes that assertion. Particular stress is 
laid by appellant on his changing of the District 
Attorney’s language in the use of the word “prom¬ 
ised,” as will be seen by reference to page 63 of 
his brief, counsel attempting to capitalize on the 
mistake for which he himself is responsible. 

Hence, appellee submits that no serious consid¬ 
eration should be given by this court to the mani¬ 
festly improper argument adopted by appellant 
where he attempts to make it appear there were 
two occasions when objection was made to a quota¬ 
tion in the address of the Assistant District Attor¬ 
ney, the fact being there was only one objec¬ 
tion to one so-called improper reference by the 
District Attorney to a matter of evidence which ap¬ 
pellant claims constituted a remark on the failure 
of the defendant to testify in his own behalf. 

As a matter of fact, the Assistant District At¬ 
torney, when the above statement was made, was 
describing a scene at police headquarters when the 
witness Cady had demanded of appellant that he 
explain to the police his sale of the jewelry to Cady, 
because Smith’s silence on the matter had placed 
Cady in an embarrassing position before the police. 
Government counsel was reviewing the evidence 
given by Detectives Kelly, Scrivener, Waldron, and 
Sweeny on this point, and, after commenting on 
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the fact that Cady had told appellant in the pres¬ 
ence of the officers that he paid a sum of money to 
appellant for the jewelry r Government counsel fol¬ 
lowed the testimony of the officers who said they 
had turned to Smith for an explanation of Cady’s 
statement. Then follows the Assistant District 
Attorney’s argument on Detective Kelly’s conver¬ 
sation with appellant, as quoted above. 

It is submitted that, for a man to make the reply 
credited to appellant at such a critical moment dur¬ 
ing his examination by police officers, is a signifi¬ 
cant fact to be weighed by the jury in determining 
his guilt or innocence. It was the duty of the As¬ 
sistant District Attorney to comment on this situa¬ 
tion. 

A fair interpretation of the prosecutor’s argu¬ 
ment is that he asked the jury to view the situation 
at headquarters as it actually appeared on the night 
of August 6th, 1925. 

It appears from the bill of exceptions as though 
the Assistant District Attorney had not finished his 
sentence when he was interrupted by appellant’s 
counsel, and it does not reasonably appear whether 
the words “we could only speculate” were the be¬ 
ginning of a sentence or the conclusion of it. If the 
former, there is no way for this Court to tell what 
the thought was the Assistant District Attorney 
was attempting to convey to the jury. 

It is submitted that there is no reference, direct 
or otherwise, by the Assistant District Attorney to 
the failure of the appellant to testify, in the quota- 
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tion attributed to that official (page 33 of the bill 
of exceptions, commencing with line 1003). The 
prosecutor was exhibiting one of the stolen jewels 
to the jury, commenting on the fact that it was this 
article that Cady told Smith he had paid two hun¬ 
dred dollars for at the time the officers had appel¬ 
lant at Headquarters. It was a proper deduction 
for the Assistant District attorney to say that 
Smith’s reply to Cady’s statement and to the ques¬ 
tion of the officers was evidence of consciousness of 
guilt. In this connection it is to be observed that, 
by amendment to the bill of exceptions, the sen- 
. tence attempted to be quoted on page 33 is con¬ 
cluded as follows, so that no period or close of quo¬ 
tation should appear in line 1005 of the bill of ex¬ 
ceptions : 

* * * consciousness of guilt * * * 

denies that he knows Belhummer; denies 

* • 

that he sold the articles to Cady; denies that 
he>knew anything about the gun and the cap. 

Wilson ts. United States not controlling—Other cases 
dtetinguished-^Frosecutor’s remarks not violative 
of statute protecting accused from unfavorable com¬ 
ment on silence 

A study of the record and consideration of. all 
the testimony in this case should combine to con¬ 
vince the court that appellant received a fair trial 
and that his rights in the, above respect were not 
violated 

Appellant has. devoted considerable space to dis¬ 
cussion of cases wherein appellate courts have 
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passed upon the question of comment by the prose¬ 
cutor upon the failure of the defendant to testify. 
In all of these casea the circumstances were, vastly 
different from the instant case. Analysis of some 
of the cases cited by appellant, show that the im¬ 
proper conduct complained of was totally different 
from what the record discloses in appellant’s case. 

In Wilson v. United States, 149 U. S. 60, the 
Court held that the words spoken by the District 
Attorney were objectionable. Wilson offered evi¬ 
dence of his previous good character but did not 
testify. The District Attorney, in summing up, 
said: 

I want to say to you gentlemen of the jury, 
that if I am ever charged with a crime I will 
not stop by putting witnesses on the stand to 
testify to my good character; hut I will go 
upon the stand and hold up my hand before 
high heaven, and testify to my innocence of 
the crime. 

That, this statement was objectionable there, can 
be no question* The conviction of the. defendant in 
the trial court waa vacated and set aside. 

In Frisl.ie, y* United Stages, 35t App. D, C. 513, it 
was held that “Where the, obvious intent of the ob¬ 
jectionable remarks was. to. prejudice, the jury and 
where, considering the whole case, it is apparent to 
the appellate court that such prejudice was likely 
to remain with the j,ury notwithstanding the at¬ 
tempt of the trial court to remote such prejudice* 
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it is the duty of the appellate tribunal to award a 
new trial.” 

In Fulton v. United States, 45 App. D. C. 27, the 
judgment of-conviction was set aside but not solely 
on the ground of the alleged improper conduct of 
the District Attorney. This Honorable Court ob¬ 
served that the language used was highly objection¬ 
able and prejudicial where government counsel 
stated he 4 ‘knew” the defendant had gotten up a 
letter convenient for the purposes of the trial. The 
court expressed the further view that at the close of 
the colloquy between the court and counsel, an im¬ 
pression had been left with the jury that the prose¬ 
cuting officer personally knew that this particular 
letter, one of the most important items of evidence 
in the case, had been fraudulently prepared by the 
defendant for the purpose of the trial. * For this 
and other reasons the case of Fulton v. United 
States was reversed. 

In Jackson v. United States, 102 Fed. 473 (C. C. 
A. 9th Cir.) a remark by counsel for the prosecu¬ 
tion in argument to the jury as follows: “Why 
- didn’t the defendant put a sworn witness on the 

stand $” was held not necessarily to be considered 

* 

as a comment on the failure of the defendant to 
take the stand, where it appeared from the testi¬ 
mony that there were many witnesses of the act 
charged in the indictment. The court further held 
it was not such an error as to require a'reversal on 
appeal. 


67 


McKnight v. United States, 115 Fed. 972 (C. C. 
A. 6th Cir.) is authority for the proposition that 
demand on a defendant in a criminal case, in the 
presence of the jury, to produce a paper or docu¬ 
ment containing incriminating evidence against 
him is a violation of the immunity secured to him 
by the Fifth Amendment to the Constitution. It 
is readily seen that no such situation exists in the 
•instant case. 

* In Nobile v. United States, 284 Fed. 253 (C. C. 
A. 3rd Cir.) the judgment of conviction was 
affirmed and Davis, Circuit Judge, in his opinion, 
quoted this extract from the charge of the trial 
Judge to the jury: # 

In this case the defendant had not seen fit 
to go upon the witness stand to give testi¬ 
mony in his own behalf, as he might have 
done under the laws of the United States. 
He is, of course, not obliged to do so, he has 
relied upon the weakness of the Govern¬ 
ment’s case. 

The Court said that where no exception is taken 
to the court’s reference to the defendant’s failure 
to testify* such an alleged error would not be 
noticed unless, under the option of the court, when 
the court thought it was necessary to prevent the 
miscarriage of justice. In view of the fact that the 
uncontradicted testimony in the Nobile case estab¬ 
lished the guilt.beyond a reasonable doubt, the 
court did not feel it was a case in which the rule 
should be invoked. This was a much more 

* i 


emphatic reference to the defendant's failure to 
testify than any part of the argument of the As¬ 
sistant District Attorney in the instant case. 

In Linden, et al. v. United States, 296 Fed,. 104 
(C. C. A. 3rd Cir.) the conviction was, reversed 
because of comment by the Court in its instruc¬ 
tions to the jury on the fact that, the testimony 
of certain witnesses was not contradicted. The ap¬ 
pellate court held that under the circumstances a 

contradiction could only come from the defend¬ 
ants themselves, and the comment, of the Court in 
these words: 

Now, as to that question, there is very 
little to be said. If you believe tho evidence, 
and there is no contradiction of it at all, 
these three men were caught in a boat on 
the Shrewsbury River in what is, called the 
coye between the highlands and Sandy Hook, 
with a lot of intoxicating liquor on board. 
You heard the testimony with reference to 
that. Now, there is not any evidence at all 
in explanation of that transaction, and there 
you have the bare facts. 

was held to be a direct comment on the failure of 
the defendants to testify. Appellant refers,, in dis¬ 
cussing this case, to “an indirect reference made 
by the. prosecutor to the failure of the defendant 
to testify,” while nowhere in the reported deci¬ 
sion is there anything said with reference to the 

* 

prosecutor’s address to the jury. 

The case of McKnight v. United States, 115 Fed* 
972 (C. C. A. 6th Cir.) throws no light on the ques- 
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tion presented by this record. In that case the ac¬ 
cused^ hi the presence of the jury, was, by direc¬ 
tion of the court, called upon to produce a docu¬ 
ment which,- it was alleged, contained a certain un¬ 
lawful agreement, and the appellate court held that 
the production of such a paper would have been 
self-incriminating to the defendant in the highest 
degree. The court further found that the jury was 
not advised that the nonproduction of the paper in 
question afforded no ground for an inference of 

guilt. The procedure was criticized as an infrac- 

* 

tion of the constitutional, rights of the accused 
within the meaning of the Fifth Amendment to the 
Constitution. The conviction, of McKnight was 
reversed because of this improper demand on the 
accused to furnish evidence against himself. 

No- more flagrant instance of referring to the 
failure of a defendant to testify could be found 
than appears in Barnes v. United States, 8 Fed. 
(2nd) 832. It appeared in this case that the As¬ 
sistant District Attorney flatly stated that no one 
had. testified that an. informer was. mistaken when 
he swore that be bought drugs from the defendant. 
This was not an indirect reference; to the failure* of 
tbe accused to testify. It was an, emphatic state- 
ment tbftt.no one,, including tbe accused* had denied 
the Government’s evidence. Because of tbe facts 
in the Barnes case, and in other cases cited by ap- 
' pellant, they have np bearing pm the case at. bar. 


* 
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If the remark “ Why didn’t the defendant put 
a sworn witness on the stand?” was not a direct 
reference to the failure of the defendant to testify, 
as was held in Jackson v. United States, 102 Fed. 
487, certainly the remark complained of in the 
instant case does not amount to such reference. 

In the following cases cited by appellant the state 
of facts differs so greatly from the instant case that 
discussion of the decisions would be idle: 

Fulton v. United States, 45 App. D. C. 44; 

McHenry v. United States, 51 App. D. C, 
120 ; 

Copeland v. United States, 55 App. D. 
C. 106; 

Lee v. United States, 37 App. D. C. 448; 

Price v. United States, 14 App. D. C. 391; 

Pickford v. Hudson, 32 App. D. C., 487; 

Fields v. United States, 27 App. D. C. 436; 

Lorenz v. United States, 24 App. D. C. 
337; and 

Capital Traction Company v. Holtzman, 
27 App. D. C. 138. 

In State y. Lewis, 101 So. 386 (Supreme Court of 
Louisiana) the prosecution was for murder, and a 
statement by the prosecuting attorney as follows— 
“There is no evidence except on one side, and no 
extenuating circumstances”—was held not to be an 
indirect comment on the failure of the accused to 
testify in his own behalf. Said the Court: 

Defendant did not take the witness stand 
in his own behalf, and the judge, although 
he was not requested so to do, did not charge 




the jury that defendant’s neglect or refusal 
to testify should not create any presumption 
against him. The specific contention of de¬ 
fendant is that the words “there is no evi¬ 
dence except on one side” necessarily called 
the attention of the jury to the fact that 
the defendant had not testified in the case; 
that the District Attorney could not do in¬ 
directly that which he was forbidden by 
law to do directly. * * * We find noth¬ 

ing in the language complained of violative 
of either the letter or the spirit of the law. 
An accused may, through different sources, 
other than by taking the stand himself, es¬ 
tablish a defense or offer extenuating cir¬ 
cumstances in mitigation of the crime 
charged. The language used by the District 
Attorney amounted to nothing more than 
an expression of opinion as to the weight 
of the evidence, and can not fairly be con¬ 
strued to refer to the failure of the defendant 
to testify, and did not tend to create any pre¬ 
sumption against him for not so doing. Un¬ 
less the District Attorney makes the direct 
statement, or the inference is plain that he 
intended to bring to the attention of the jury 
the fact that the defendant had not testified, 
there is no ground for complaint. 

In State v. Williams, 124 La. 674, the prosecu- 

* _ 

tion was for larceny. The District Attorney, in 

his argument to the jury, said: 

\ 

The accused himself has testified that he 
jumped the fence, as testified to by one of 
the state witnesses. 
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This statement was objected to, and the explana¬ 
tion made that the accused had not so testified. 
Whereupon the District Attorney explained that 
he was speaking figuratively, and what he meant 
was that the accused had admitted to the deputy 
sheriff that he had jumped the fence, and the dep¬ 
uty sheriff had testified to that fact, and therefore, 
figuratively, the accused had testified through the 
deputy sheriff. It was held that the remarks of 
the prosecutor implied no unfavorable construc¬ 
tion of the failure of the accused to testify in his 
own behalf, and were not violative of either the 
letter or the spirit of the provisions of the laws of 
Louisiana that the failure of an accused person 
to testify shall not be construed for or against him. 

In the instant case it will be recalled that appel¬ 
lant at first denied to the police that he knew Bel- 
hummer at all, and that he then called Belhummer 
as his only witness. The jury was entitled to weigh 
this circumstance in determining Whether or not 
he aided Belhummer in the robbery of Turner. 

In State v. Robinson, 133 La. 806, the accused 
was convicted of manslaughter, and he assigned as 
error a statement on the part of the prosecuting at¬ 
torney as calculated to impress the jury with the 
fact that he had not testified. In affirming the Con¬ 
viction, the Supreme Court of Louisiana said: 

' The statement of the District Attorney 
was: “ When that noble and true little wo¬ 
man * * * asked him [the accused] 

4 It must have been an accident!’ was there 



any answer % No answer then, and no an¬ 
swer to yon, gentlemen nf the jury, even 
yet-—/’ supplemented by the further state¬ 
ment “no answer have you heard from a sin¬ 
gle witness sworn in this case” can not be 
construed as a statement by the District At¬ 
torney that the accused failed to testify as 
a witness. Unless the District Attorney 
makes the plain statement that the accused 
failed to testify, or the inference is plain 
from his statement that the accused had 
failed to testify, there is no ground for 
maintaining the objection that the District 
Attorney had acted improperly. The words 
spoken by the District Attorney can not be 
taken even as an intimation that the accused 
had not testified, and might well be spoken 
without bringing that fact to the attention 
of the jury. 

In State v. Jack, et &L, 139 La. 885, the appeal 
was from a conviction of burglary and larceny, 
based on the argument of the prosecutor to the jury 
that there was no sworn testimony for the accused 
men as to ttreir whereabouts on the night of the 
robbery. The district attorney’s remarks were: 
“We have no sworn testimony that * * * did 
not participate in that robbery. I say to you, 
gentlemen, that it is a fact that there is no sworn 
testimony, absolutely none, on behalf of the de¬ 
fense, as to where these two men were the night of 

♦ 

the robbery.” In affirming the conviction, the 
Supreme tjourt of Louisiana said that, had not 
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counsel for the accused suggested the idea of an 
improper argument by the prosecutor, it would not 
have occurred to the court, as the remark com¬ 
plained of was not of itself necessarily suggestive 
of it. 

Illustrations of remarks by prosecuting officers in cases 
where accused did not testify—Vice of defense coun¬ 
sel in first directing attention of jury to this fact 

The expression “Is there one single denial from 
the defendant that he stole these goods?” was held 
in State v. Connor, 142 La. 631, a prosecution for 
larceny, not to be a reference by the prosecuting 
attorney to the failure of the defendant to testify. 
Immediately after the remark above quoted was 
made, counsel for the accused interrupted the 
prosecutor, saying “ This is a reference to the ac¬ 
cused not taking the stand and testifying.” Said 
the appellate court in affirming the conviction: 

That was an interpretation by counsel for 
the accused of the question asked by the Dis¬ 
trict Attorney. In that interpretation, 
counsel used words which had not been used 
or intended to be used by the District At¬ 
torney, and he was the first and only one who 
called the attention of the jury to the fact 
that the accused had not taken the stand and 
testified. The District Attorney did not 
make the objectionable remark, and he is not 
responsible for counsel for defendant having 
done so. * * * This case does not fall 
within the law as interpreted in State v. 
Robinson, 112 La. 939, 36 So. 811, and State 
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v. Sinigal, 138 La. 469, 70 So. 478, forbid¬ 
ding the inference to go to the jury from the 
Court or District Attorney that the failure 
of the accused to take the witness stand 
should operate against him. 

State vs. Clarke, 228 Pac. 582, was an appeal to 
the Supreme Court of Nevada from a conviction of 
carnal knowledge. Among the errors assigned 
were testimony improperly admitted and comment 
on the part of the prosecuting officer on the fail¬ 
ure of the accused to testify. When the accused was 
arrested on a charge of carnal knowledge, wherein 
a child was the complaining witness, a deputy 
sheriff inquired of him if he did not meet the prose¬ 
cutrix on a given day and make a certain remark 
to her. The accused answered, saying: “That was 
not what I said to her. I have nothing further to 
say until I see my attorney.” The court held that 
was in itself a complete statement and there was 
no error in the ruling of the trial court in favor 
of its admissibility. 

The prosecuting attorney, in his argument to the 
jury, referring to the admission made by the de¬ 
fendant to the deputy sheriff, said: 

Now, gentlemen, I want to urge upon you 
that Clarke made that remark, and he said, 
“That was not what I said to her.” You 
know Summerfield, you know Hillhouse, and 
you know Kirkley. Are they the type of 
men that are going to lie! And, if they 
were going to lie to you, why not pad this 
story a bit—why not put in a few details? 
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* * *• But the fact is he was caught un¬ 
awares. He made that remark, realized that 
he had put his foot in it, and shut up like a 
clam, and, gentlemen of the jury, there is 
not the slightest denial before you of that 
remark. 

An exception to the above quotation was taken 
by counsel for the accused. A few moments later 
the Assistant District Attorney, in his argument, 
continued: 

Put it this way: We have got three wit¬ 
nesses, three able, reputable witnesses, to 
tell you that remark was made, and there is 
no denial of that remark presented to you. 

An exception was again taken by defendant’s 
counsel. Said the court in its opinion at page 586: 

The remarks of counsel for the state are 
assigned as misconduct prejudicial to the 
defendant. The defendant did not take the 
stand as a witness in the case. In this re¬ 
gard section 311 of the Criminal Practice 
Act, as amended by St. 1915, p. 192, pro¬ 
vides : 

“Nothing herein contained shall be con¬ 
strued as compelling any such person to tes¬ 
tify. No instruction shall be given relative 
to the failure of the person charged with 
the commission of crime or offense to tes¬ 
tify, except, upon the request of the per¬ 
son so charged, the court shall instruct the 
jury that, in accordance with a right guar¬ 
anteed by the Constitution, no person can 
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be compelled, in a criminal action, to be a 
witness against himself.” 

As the statute expressly prohibits the 
court from instructing the jury, relative to 
the failure of a person charged with crime, 
to testify, except upon request of the per¬ 
son so charged, it impliedly prohibits the 
state’s attorney from commenting on such 
failure in his argument to the jury. It is 
apparent from the remarks of the assistant 
district attorney that there was no direct 
reference to the failure of the defendant to 
take the stand as a witness and deny mak¬ 
ing the admission attributed to him. But 
his counsel contends that, as there were only 
three persons present besides the defendant 
when the admission was made as testified 
to by such witnesses, the only person who 
could have denied it was the defendant, and 
therefore the remarks made to the jury were 
a direct reference to his failure to testify, 
which is equally obnoxious to the statute. 
The jurors had probably observed that the 
defendant did not testify; so, even though 
the effect of the remarks may have directed 
the attention to this fact, we* fail to see how 
he could have been prejudiced by it. More¬ 
over, the assistant district attorney was 
within his rights. The statute is designed 
to prevent the jury from drawing an un¬ 
favorable inference from the fact that a de¬ 
fendant does not testify in his own behalf; 
but it does not go so far as to take from 
a prosecuting officer his right to comment 
upon all or any part of the testimony and 
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draw such inferences therefrom as may 
tend to show its truth or falsity. He may 
draw any legitimate inference towards that 
end. 

As said by the court in State v. Harring¬ 
ton, 12 Nev. 125: 

‘‘All circumstances which it is proper for 
the jury to consider it is proper for counsel 
to comment upon.” 

It was certainly proper for the jury, in 
determining whether the defendant made 
the admission attributed to him, to consider 
that three witnesses had testified that he did, 
and that their testimony was not contra¬ 
dicted. This was as far as the assistant dis¬ 
trict attorney went in his argument on this 
phase of the testimony. The same point 
was raised in Clinton et al. v. State, 56 Fla. 
57, 47 South. 389. On this phase of the case 
the court said: 

“Objections were taken to the argument 
of counsel to the jury to the effect that cer¬ 
tain testimony was uncontradicted, or stood 
uncontradicted and undenied, as a comment 
upon the failure of the accused to become a 
witness, based upon the fact that the testi¬ 
mony was as to private conversations between 
the witness and the accused. We are cited 
to cases holding, in substance, that the state 
will not be permitted to argue by innuendo 
that the defense could have taken the stand 
and denied the testimony; but no such show¬ 
ing is made here. The preexisting right of 
the state to argue the character of the evi- 


dence adduced by it has not been taken away 
by the statute permitting the accused to be a 
witness and forbidding the state to comment 
upon his failure to accept that privilege. 
The state still has the right to direct the 
attention of the jury to that portion of the 
evidence as to which there is conflict and 
to that portion which is without conflict. 
Testimony may in a sense be contradicted in 
various ways, as by inherent improbability, 
by cross-examination, or by the demeanor 
of the testifier. So long as the state does 
not exercise its preexisting right, so as to 
make it directly or covertly a comment upon 
the failure of the accused to voluntarily be¬ 
come a witness, the law is not violated”— 
citing cases. 

The same view has been taken in a num¬ 
ber of cases collected in respondent’s brief. 
State v. Hasty, 121 Iowa, 507, 96 N. W. 
1115; State v. Smokalen, 37 Wash. 91, 79 
Pac. 603; People v. Paisley, 299 Ill. 576,132 
N. E. 822; People Sicks, 299 HI. 282, 132 
N. E. 573; State v. Krittenbrink (Iowa) 192 
N. W. 157; People v. McNamara (Cal. 
App.) 224 Pac. 476; People v. Sutherland, 
59 Cal. App. 462, 210 Pac. 965. 


Case discussed above similar to present proceeding— 
Assistant District Attorney was merely commenting 
on evidence of instant case 


It is submitted that State v. darkens in many 
respects similar to the case at bar. In the instant 
case the Assistant District Attorney was comment- 
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mg on the situation created at headquarters by the 
remark made by appellant when confronted by the 
witness to whom he had sold the jewelry stolen 
from Turner. Appellant was likewise confronted 
with the question of the officers. The facts and the 
argument followed in these cases seem to be iden¬ 
tical; and the able reasoning of the Nevada Su¬ 
preme Court is earnestly recommended. 

In Lock v. State, 105 So. 431 (Court of Appeals, 
Alabama), it was held that the remarks of the 
prosecuting attorney, referring to testimony of¬ 
fered on behalf of the defendant, that “he had to 
deny it or plead guilty,” was so apparently within 
the bounds of legitimate comment as not to need 
citation of authority. 

In State v. King, 240 N. W. 909 (Supreme Court, 
North Dakota), it was decided that the question of 
the propriety of the argument of counsel to the 
jury is addressed to the sound discretion of the 
trial court, and the ruling of the trial court with 
respect thereto will not be disturbed except in case 
of abuse of such discretion. 

In Morrison v. United States, 6 Fed. (2nd) 809 
(C. C. A. 8th Circuit), one of the assignments of 
error was that the trial court in its charge to the 
jury failed to respect the provisions of the Act of 
March 16,1878, c. 37 (20 Stat. 30 [Compiled Stats. 
Sec. 1465]). This Act, in brief, provides that a 
person on trial in a federal court charged with a 
criminal offense shall at his own request, but not 
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otherwise, be a competent witness, and his failure 
to make such request shall not create any presump¬ 
tion against him. 

The portion of the charge of the trial court which 
it is claimed violated the statute was as follows: 

While you are the sole judges of the facts 
in the case, you would not be at liberty, of 
course, to arbitrarily disregard or reject 
testimony in the case, and especially where 
it is not contradicted, unless in the consider¬ 
ation of that testimony in some way you find 
it necessary in the performance of your duty 
to disregard it or reject it. Then, of course, 
you should give it the weight and considera¬ 
tion you think it should receive at your 
hands. 

The circuit court made it plain that this lan- 
guage contained no direct comment on the failure 
of the accused to testify; it could not even be fairly 
v said that there was indirect comment on the pro- 
hibited subject matter. 

Comment by court and counsel that certain testi¬ 
mony is uncontradicted is common, oftentimes 
helpful, and very generally held to be without error. 
Shea v. United States, 251 Fed. 440; Carlisle v. 
United States, 194 Fed. 827; Bose v. United States, - 
227 Fed. 357 ; Lefkovitz v. United States, 273 Fed. 
664; Robilio v. United States, 291 Fed. 975 ; Brad¬ 
ley v. United States, 254 Fed. 289. 

A well-reasoned case is Johnson et ah, v. United 
States,5 Fed. (2nd) 471 (C. C. A 4th Cir.), where 


/ 
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two defendants who were convicted of conspiracy 
to violate the National Prohibition Act complained 
of error in permitting counsel for the Government 
to call to the attention of the jury that neither de¬ 
fendant had seen fit to take the stand in his own 
behalf. The claim that comment was thus made 
on the failure of the defendants to testify arose 
from these expressions of Government counsel: 

What is the evidence introduced by the 
Government? Does that evidence tend to 
prove these men guilty beyond a reasonable 
doubt ? What is the defense offered on their 
behalf ? * * * Is there any evidence 

to show that * * * (two government wit¬ 
nesses, naming them) were not here in the 
latter part of March or the first of April, 
and that they did not get the alcohol as they 
were directed? That is one thing upon 
which there has been no apparent contradic¬ 
tion. * * * I want to call your attentoin 
to this opening statement of counsel. And 
now, after the Government has presented to 
you what I think is the strongest case that 
was ever made out against a man, we have 
in defense of that only the evidence of the 
good reputation of some of these defend¬ 
ants. 

The appellate court, in affirming the conviction, 
said, respecting the above quotations: 

We see in this nothing but a fair and ac¬ 
curate statement of what had taken place, 
and there is nothing in the quoted language 
to sustain the contention that the Govern- 
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ment in any way called the attention of the 
jury to the fact that the defendants did not 
take the stand. 

Commencing with Jackson v. United States, 102 
Fed. 473 (C. C. A. 9th Cir.), the Federal appellate 
courts have adopted the view, with slight exceptions, 
that it must appear plainly and positively that the 
rights of the accused were substantially prejudiced 
by the remarks of government counsel on the failure 
of the accused person to testify before they will 
reverse a conviction on this ground. In this case 
Jackson was convicted in the United States District 
Court of Alaska of the offense of assault with a 
dangerous weapon, and sentenced to ten years’ im¬ 
prisonment. One of his assignments of error had 
to do with an alleged objectionable remark by the 
prosecuting attorney as follows: 

Why didn’t the defendant put a sworn wit¬ 
ness on the stand ? 

The Ninth Circuit held that this statement was 
not necessarily to be considered as a comment on 
the failure of the accused to take the stand, where 
it appeared from the record that there were other 
ivitnesses to the Act charged in the indictment. In 
this case the accused had put no evidence at all 
before the jury. 
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Duty of comnsel to ask court to instruct jury when 
remark made—-Un contradicted evidence remark 
proper 

Coming down to Carlisle v. United States, 194 
Fed. 827 (C. C. A. Fourth Circuit), decided in 
1912, it is found that an alleged improper argu¬ 
ment by the district attorney to the jury can not 
be reviewed where the attention of the court was 

not called to the remarks at the time made with 

» 

the request that defendant interpose and caution 
the jury to disregard them . What government 
counsel in this case said amounted to a claim that 
the Government had made out a prima facie case 
which had not been contradicted. The Court said 
that the rule that the prosecution shall not com¬ 
ment on the failure of the accused to testify should 
not prevent an argument that the evidence of the 
Government is uncontradicted or unexplained. 

The principle announced in Carlisle v. United 
States, supra, was reiterated in Rase et al . v. 
United States, 227 Fed. 357. Government counsel, 
in summing up, declared that the guilt of one of 
the accused ‘‘absolutely stands admitted with you” 
and the remark was excepted to and in explanation 
of the statement the district attorney stated that 
the evidence in the case was such that no sane man 
could arrive at any conclusion except that of guilt 
as to the accused he mentioned, although he did not 
wish the jury to understand that this man had 
pleaded guilty Said the Court, at page 363: 
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We are of the opinion that a fair interpre¬ 
tation of tine comment of the United States 
Attorney, together with his explanation, 
does not warrant the interpretation placed 
upon it by counsel for the defendant, and 
the entire statement of the United States At¬ 
torney, taken together, cannot be said to be 
more than an argument upon his part that 
the evidence of the Government is uncontra- 
dicted and unexplained. This, we under¬ 
stand, is permissible. 

Reference was made to “uncontradicted testi¬ 
mony” and to certain identifications of accused 
men as “uncontradicted,” “not directly contra¬ 
dicted” or “without any contradiction” in sum¬ 
ming up to the jury by government counsel in Shea 
et al. v. United States, 251 Fed. 440 (G. C. A. 6th 
Cir.). ' Said the court, at page 445: 

These statements are criticized as violat¬ 
ing the statute (Act March 16, 1878> c. 37, 
20 Stat. 30 [3 U. S. Comp. Stat. 1916, Sec¬ 
tion 1465]), which provides that the fail¬ 
ure of a defendant in a criminal case to 
voluntarily testify “shall not create any pre¬ 
sumption against him.” If these comments 
were manifestly designed to direct the at¬ 
tention of the jjury to defendants’ failure to 
testify (or, perhaps, if they had such neces¬ 
sary effect), they would constitute reversible 
error. * * * But unless they were in¬ 
tended as such comment, or would naturally 
be so understood, no error was committed. 
Jackson v. United States, supra . * * * 
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To say the least, it is not so plain that, as 
to any of the subjects commented upon by 
the District Judge, no one but plaintiffs in 
error could, in the nature of things, have 
disputed them, if untrue, as to make it clear 
that the court’s remarks were intended to 
be, or that they would naturally be under¬ 
stood as, an unfavorable comment on the 
failure of plaintiffs in error to testify. They 
thus did not constitute error. 

In Hanish vs. United States, 227 Fed. 584 (C. C. 
A. 7th Cir.), it was held that an instruction of the 
•court to the effect that the fact that accused did not 
testify is not to be considered against him is not 
a prejudicial comment on the fact of his not so 
testifying. 

To the same effect is the ruling in Stout vs. 
United States, 227 Fed. 799 (C. C. A. 8th Cir.). 

In Sidebotliam vs. United States, 253 Fed. 417, 
it was held that where an objection that the court, 
in its instructions to the jury, referred to the fact 
that the accused did not take the stand and testify 
in their own behalf, has no other basis than the 
court’s definition of the “element of intent” in its 
instructions to the jury, the contention would not 
prevail, the court remarking that from the whole 
record it did not appear that the trial judge im¬ 
pressed the jury with the fact that the defendants 
had not testified. 

The expression by government counsel that the 
evidence against the accused is conclusive and con- 
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vincing of their guilt and has not been contradicted 
or denied was held, in Bradley vs. United States r 
254 Fed. 289 (C. C. A. 8th Cir.), not to invade the 
Act of March 16,1878, relating to the competency of 
a defendant in a federal court to testify in his own 
behalf, as he elects. This decision was predicated 
on Rose et ah vs. United States, supra . 

The right of government counsel to emphasize 
in addressing the jury, the fact that testimony in a 
given case on certain points is uncontradicted, was 
upheld by the Sixth Circuit Court of Appeals in 
Roiilio, et al., v. United States, 291 Fed. 975. One 
Andy Wallace was a co-defendant with Robilio. In 
the course of his argument to the jury the District 
Attorney said: 

Andy Wallace was the spokesman of this 
partnership, and yet no one goes on the 
stand and says that the conversation did not 
occur. * * * Tyree Taylor says that he 

had this conversation with Andy Wallace, 
and no man goes on the stand to deny it. 
* * * Mrs. Taylor says she had these 
conversations with Andy Wallace, and no 
one comes before the jury to deny them. 

The appellate court held that these statements 
did not in terms comment upon the failure of the 
defendant Wallace to testify. It was held the situ¬ 
ation did not come within the scope of Wilson v. 
United States, supra. 

In the light of the foregoing authorities, and hav¬ 
ing in mind the charge of the court to the jury,. 


wherein the jury was told that the defendant had 
the right to testify or not in a criminal case r as he 
thought best, it is submitted that no error justify¬ 
ing reversal was committed. In his charge to the 
jury, to which no exception was noted, the court 
said, in part: 

Now the defendant has a right either to 
testify in a case or not, as he deems best. 
The fact that he does not testify can not be 
considered by you at all as any admission of 
guilt. You can not consider in your de¬ 
liberation as anything against the defendant 
the fact that he has not testified in the case. 

Analysis of the entire record, particularly that 
part relating to the address of the Assistant Dis¬ 
trict Attorney to the jury, fails to support appel¬ 
lant’s claim that reference was made to his failure 
to testify. It likewise does not appear that he was 
prejudiced before the jury for any of the reasons 
advanced in the Ninth Point in his brief. 

Tenth and eleventh points—Appellant requested no 
special instruction although invited so to do—Bel- 
hummer was only defense witness—Conclusion 

The thirteenth assignment of error imputes 
error to the trial court in failing to instruct the 
jury on the law governing the weight to be given 
to the evidence of an accomplice. It not only fails 
to aid appellant in his claim of an unfair trial, but, 
if such a request had been made to the court, which 
was not the case, the instruction requested would 
have partially destroyed, or at least seriously af- 
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fected, what little testimony appellant did offer in 
his own behalf. * 

At the conclusion of argument to the jury, gov¬ 
ernment counsel and appellant’s attorney ap¬ 
proached the bench of the court, and the court in¬ 
quired of appellant’s counsel if it was desired that 
the court charge the jury with respect to the fail¬ 
ure of the defendant to testify. Appellant replied 
in the affirmative. At that time he made no request 
for an instruction of this nature, and at the conclu¬ 
sion of the court’s charge to the jury it was in¬ 
quired if there was anything further appellant had 
to suggest. His only response to this query of the 
court was a request to charge the jury on the ques¬ 
tion of reasonable doubt, which was done. 

Appellant cannot be actually in earnest in 
pressing this point. He is now in the attitude of 
complaining to this court because the trial court 
did not diminish the value of the only testimony 
that he offered, namely, the evidence given by Bel- 
hummer in appellant’s behalf. If the jury had 
been told that they should regard the testimony of 
Belhummer with caution it would have reacted 
against the appellant and not against the Govern¬ 
ment. Belhummer’s evidence was restricted by 
the court; it was not introduced as substantive 
evidence against appellant; its only purpose was 
to prove that Belhummer had made prior incon¬ 
sistent statements. The government in calling him: 
to the witness stand was acting in good faith and 
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believed that he would testify as he had previously 
indicated. The only conceivable purpose for the 
impeaching testimony was to prevent the govern¬ 
ment from being bound by the replies of Belhum- 
mer when he was first put on the stand as a witness. 
Nothing that Belhummer testified to was substan¬ 
tive evidence against the appellant, 2nd the court 
so instructed the jury. 

Appellant produced Belhummer as his chief and 
only witness, and now he complains that the court 
did not belittle this piece of evidence. 

Appellant comes forward at this stage to allege 
error because the court failed properly to define 
what is meant by the expression “ reasonable 
doubt.” There was no request made for such a 
definition. 

Appellant also complains that the trial court 
erred when it failed to charge the jury respecting 
the nature and effect of circumstantial evidence. 
No such request was made. 

It is a great mistake to assume that the rule in 
civil cases which required the objector to speci¬ 
fically point out the nature of his objection to what 
he thinks is inadmissible, or his request for what 
he thinks it his right to receive, and his reasons 
therefor, does not apply in criminal cases. That 
it does so apply has been frequently decided by the 
Supreme Court of the United States, which is the 
guide of this Honorable Court This principle was 
announced in Queenan v. Oklahoma, 190 U. S. 548, 
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where the defendant was convicted of murder and 
sentenced to be hanged, and in Allis v. United 
States, 155 U. SL, where the defendant was sen¬ 
tenced to a term of imprisonment in the peniten¬ 
tiary. 

Considering the charge upon the subject of 
reasonable doubt in its entirety, appellee thinks the 
jury could not have been misled into the construc¬ 
tion put upon it by counsel, and that it was not er¬ 
roneous. See Allen v. United States, 164 U. S. 492. 

The instant case does not belong to that class 
of cases where an appellate court has before it a 
vice disclosed by the record of most vital impor¬ 
tance to the accused, though the attention of the 
court was not properly directed to it, as where 
the evidence of guilt was utterly lacking, or where 
there was a manifest abuse of the discretion 
imposed in the trial court. 

In a word, the record in the instant case does 
not disclose a situation parallel to that described 
by the appellate courts in Shuy v. United States, 
261 Fed. 316; Freed v. United States, 49 App. D. C. 
397; or Sparf v. United States, 156 T7. S. 51. 

Equally without merit is the eleventh point dis¬ 
cussed by the appellant in his brief, which is in¬ 
tended to cover the fourteenth assignment of error. 
Here error is predicated on the argument made to 
the jury by the assistant district attorney relative 
to the character of the witness Belhummer. No 
objection was made to this line of argument, and 
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how appellant can reasonably claim that the re¬ 
marks of the assistant district attorney tended to 
persuade the jury to consider Belhummer’s former 
contradictory statements as substantive evidence 
against the appellant is difficult to conceive. The 
conduct of a criminal trial, including the argument 
of counsel on both sides, rests in the sound discre¬ 
tion of the trial court, and unless there is manifest 
evidence of abuse of that discretion its judgment 

will not he disturbed. 7 

* * * _ . 

The testimony of Belhummer, who entrapped 
the Government into tendering him as a witness 
and who, it is manifest, perjured himself in an 
effort to let appellant go free, was properly a mat¬ 
ter to be discussed by government counsel as bear¬ 
ing upon what weight, if any, the jury would give*, 
his testimony in support of appellant’s defense. ^ 

Appellant Smith was fairly convicted on compe¬ 
tent evidence, despite the effort of his confederate 
to obstruct the administration of justice in this 
case; he was put to trial on an indictment sufficient 
in law, and no error was committed by the trial 
court for which its judgment should be disturbed. 

It is, therefore, respectfully submitted that the 
judgment of the court below in this case should be 

i 

affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney, 

Raymond Neudeckeb, 

r 4 — f 

Assistant United States Attorney, 

Attorneys for Appellee. 
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